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08-27-01 HEARING ON MOTIONS 





THE COURT: Doctor, good afternoon. Would you 


raise your right hand. 





(Duly sworn by the Court.) 


RONALD E. GOTS, M.D., Ph.D., 








was called as a witness by the Plaintiffs, and after having 
been duly sworn by the Court, testified on his oath as 
follows: 

THE COURT: Would you state your name for the 
record. 


THE WITNESS: Ronald E. Gots, spelled G-O-T-S. 





THE COURT: Thank you. 


DIRECT EXAMINATION 





BY MR. LeBAS: 





er Dr. Gots, what is your occupation? 





A. Well, I'm aM.D., Ph.D., and I specialize in 





occupational and environmental toxicology and medicine. 





hav xpertise in epidemiology and in just toxic substances 
and environmental matters generally and their causal 
relationships to disease. 


Q. What does M.D., Ph.D. mean? 





A. Well, it means I went to medical school first. I 
have an undergraduate degree in chemistry from the University 
of Pennsylvania. I went to the University of Pennsylvania 
School of Medicine. I interned at Johns Hopkins University 


Hospital. I did a year of residency at the Harbor UCLA 
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Medical Center, and then I got a Ph.D. in pharmacology at the 
University of Southern California School of Medicine. 

Os -What is a toxicologist? 

A. A toxicologist is a person who studies the adverse 


effects of substances upon the body. 


Q, Do you do that? 
A. Yes. 
Q. If you would, describe for the Court something about 


what your work background has been since you became a medical 
doctor. 

A. Well, I started -- first of all, I did research at 
-- during my Ph.D. program at the University of Southern 
California, as I mentioned, and then I went nto the Army 
where I was doing actually research on mold -- not mold, but 
microbiological toxins. 

I was a member and then chief of the division of 

gastroenterology at the Walter Reed Army Institute of 
Research. We were studying toxigenic bacteria and the way 


their toxins worked on the gastrointestinal tract. 





Subsequently, I started a consulting firm in 
1975 and I'vebeen consulting ever since ina variety of 
matters. In our early days, we actually ran some occupational 
medicine clinics, ran some emergency departments, did various 
work for the federal government, with the FDA, for example; 


did a large project for the Food and Drug Administration. 





CHERYL HOLM, CSR 





Aug 05 02 01:33p P-7 


10 


11 


12 


13 


15 


16 


17 


18 


20 


21 


22 


23 


24 


25 


08-27-01 HEARING ON MOTIONS 











We have been involved in -- I have personally, 
in litigation matters for probably twenty years. I have 
become quite familiar with forensic issues and causation and 
how causation works in the courts as well as in science and 
medicine. 

We have worked on matters of medical monitoring 
for various companies, helping to protect workers from 
exposures. We are currently working on mold remediation 


issues where we're overseeing mold remediation, making sure 





that people are safe and protected and that the levels are 
acceptable and that the cleanup is appropriate. 
We also do risk assessment and other kinds of 
toxicological studies for a variety of clients. 
. What have you done in connection with your 
preparation for testimony in this case? 


A. Well, I have reviewed a lot of material. First of 





all, all of the -- I think all of the available medical 
records from the individuals in the case, the Dudding family. 
I saw the Duddings. I did brief examinations of them and 
history, took history from them. 


I reviewed lots of other documents including the 





various testing documents from the home, reviewed depositions 
of Drs. Johanning and Gordon. I reviewed their medical 
records, Dr. Straus' testing information and data, and I have 


prepared some reports, initially a report, then a supplemental 
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1| report and then reports on the examinations. 

2 MR. LeBAS: May I approach, Your Honor? 

3 THE COURT: Yes, Sir, you may. 

4 OQ. Dr. Gots, is that -- or tell me what I just handed 
5 | you before we mark it. 

6 A. This is my CV, and let me just add a couple of other 
7 | things, if I might. With regard to causation issues, which I 
8 | mentioned to the Court, I have been involved in that for 

9 | probably twenty years, looking at the scientific method of 
10 | determining cause and effect relationships. Published my 

11) first peer review paper in that in about 1986, and TI have 
12 | written about it since in chapters of books and in other 
13 | papers. 
14 I have also dealt in recent years with the mold 
15 | issues fairly extensively and with mold toxins, and have 

16 | published, again, a peer reviewed article on the human health 
17 | effects of -- known health effects of mold toxins. 
18 Q. You used a term peer review article. What is that? 
19 A. Well, those are papers that are submitted for 
20 | publication to journals and are sent out to reviewers for 
21] appropriate review, to other scientists in the field. 
22 (Defendants! Exhibit No. 1 
23 marked for identification.) 
24 Is that where the term peer comes from? 
25 A. Yes, sir. 
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1 QO. Do the articles automatically get published 
2 | regardless of what the peer comments are? 
3 A. Not at all. Many get.rejected. 
4 Q. Are you aware of whether or not the Gordon study is 
5 | peer reviewed study? 
6 A. It is not, not in the standard sense. It is -- it's 





7 | a proceeding in a conference. I have had proceedings in 

8 | conferences that have been published and I wouldn't consider 

9 |} those peer review, no. 
10 Q. Why not? 

411 A. Because proceedings in conferences are published if 
12 | you are a speaker and they're automatically put into a book 
13 | for a conference proceeding. They don't undergo the same kind 
14 | of rigorous analysis, shall we say, that is done in journal 


15 | evaluations. 





16 Oo. I have now marked the document I handed to you 

17 | earlier. What is Pre-Trial Exhibit 1? 

18 A. That's my curriculum vitae and it also contains some 
19 | materials, information about our firm and its capabilities. 

20 Q. Is it reasonably accurate as of today? 


21 A. I think so. It's probably -- my CV is maybe six 





22 |months out of date. I think I may have a couple of 
23 | publications since then, and I think our corporate material 
24 | needs a little bit of updating, but otherwise, it's reasonably 


25 | accurate. 
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MR, LeBAS: We offer Exhibit 1. 





MR. DUFFY: That's fine, Your Honor. 


THE COURT: Defendants’ Exhibit 1 will be 





received. 





Q. (BYMR. LeBAS) Dr. Gots, you and I first met this 
morning? 

A. That's correct, Mr. LeBas. 

Q. And in the approximate one hour in which I have 
tried to catch up on the mold issue in this case, you 
indicated to me something of what mold is. Would you tell the 
Court your answer to that question? 

A. Well, molds are one-cell organisms, plantlike, that 
actually represent about 25 percent of the world's biomass, so 
they are extremely common. 25 percent of all living creatures 
on Earth are a mold. 

Q. The -- do molds appear always in one form or do they 
appear in different forms? 


A. I'mnot sure exactly what you mean by that. Molds 


appear ina variety of forms, but can you be more specific? 








Q. Well, when I think of a mold, and I don't even know 
if this is right, I think of something that's sort of slimy 
and off in a corner somewhere. Does all mold look like that? 

A. Well -- 

MR. DUFFY: Objection, Your Honor. 


Are all molds slimy? 
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A. They're not all slimy. Some are more powdery and 
some are more slimy. Stachybotrys, for example, is a fairly 
slimy mold, but they do have different appearances. 

a Now, do all molds produce mycotoxins? 

A. Many molds produce mycotoxins. It'snot clear that 
they all do. There are thousands of molds and probably tens 
of thousands of mycotoxins, and that's because many molds 
produce more than one mycotoxin. So there are some molds that 
may not produce mycotoxins, but many of them do. 

ay What is a mycotoxin? 

A. A mycotoxin is simply a chemical by-product of mold 
netabolism which is used as a defensive agent for the mold 
itself. penicillin, for example, is a mycotoxin. It is 
produced by Penicillium mold. It'sused by the mold to 
protect itself from bacteria. We've managed to fortunately 
find that it also protects us from bacteria. So penicillin is 
2 mycotoxin, and mycotoxins have beneficial effects and they 
have potentially harmful effects and they have potentially no 


effects at all on people, so they vary in their effects. 


QO. YOU Gard Thal the total bicmass of the Earth == as 
chat ac? 

A. VSS 5 

Q. 25 percent of that is mold? 

A. That's correct. 


Q. Do people encounter mold on an everyday basis? 
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A. Oh, absolutely, and there is -- some of the moldiest 


places we go to are the places that we think of as pristine. 

For example, a walk in the woods, we may have on a windy day, 
may have 50,000 spores per cubic meter in the air when we go 

camping. 

Lumber mills or lumber yards, lumber mills 
particularly, where they're cutting timber have in the order 
of 10 million spores per cubic meter, very large amount by 
comparison to the hundreds and thousands that we think about 
in the indoor environment. So molds are really quite common. 

They're prolific in certain areas. On a windy 
day and in an area that's an agricultural area such as this 
one, you can have 20,000, 30,000, 50,000 spores per cubic 
meter very easily. 

oe Do you find more molds on an average basis in a farm 
area or in an urban area? 


' MR. DUFFY: Objection. 





THE COURT: Objection overruled. Go ahead. 





A. In a farm area, I mean, mold grows mostly in dirt, 
molds grow in dirt. They grow very actively inhay. Hay isa 
very good growth medium for molds. Some of the first studies 
on the effect of certain mycotoxins related to moldy hay and 
the horses eating moldy hay, becoming sick from it, so 
agricultural areas are certainly moldier than most urban 


abedas:. 
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Os Do you know anything about the Duddings' exposure te 


farm areas? 





A. Well, I know that they own a ranch or maybe two 
ranches. 
on The -- going back to your point about whether molds 


produce mycotexins or not, assume with me that a given mold 
has produced a mycotoxin. What are the means by which a 
person can be harmed by a mycotoxin created by a mold? 

A. Well, the only way that we know of at this -point is 
really in situations of very high exposure and primarily by 
eating it. The major information that we have about the human 


effects of mycotoxins come from a couple of sources, for 





example, eating poisonous -- poison mushrooms. JI mean, that's 
a mycotoxin in the mushroom. 

Another is from individuals in the 1940's in 
Russia who ate poison -- or toxic -- the contaminated grain 
Juring the second World War. Grain became heavily 
contaminated; they became quite ill and it was probably from 
nycotoxins, although one isn't absolutely sure of that, but 
it's likely that it was. 


There are situations in some of these lumber 





nills type situations I described where the levels are 
2xtremely high of mold where people complain of a variety and 
aave probably a variety of respiratory symptoms and flu-like 


symptoms that may be due to the mold itself or potentially may 
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be due to some of the mycotoxins and that hasn't been entirely 
resolved. 

There is also a situation involving the mold 
Aspergillis, which one of the Aspergillales species which 
makes an aflatoxin. And aflatoxins are found in peanuts and 
in corn and in other grain products, and individuals who are 
grain handlers and peanut farmers and who get heavily exposed 
to aflatoxins can develop a certain kind of cancer. That's 
the only mold toxin that is known to be a human carcinogen and 
the only situation in which it's known to be a human 
carcinogen is in those situations of very extensive exposure 
in grain handlers who are working with this every day and who 
get a lot of exposure. 

And all of those other people that I have 
mentioned, farmers who are heavily exposed, silo workers, 
lumber mill workers, grain handlers and so forth, there is no 
evidence to date that they develop any other kind of disease 
that -- such as brain damage. I mean, there is no 
epidemiological support for even doses like that producing 
brain damage in those individuals. 

Q. So are you saying that even a farmer or lumberman 
working in a lumber yard with heavy exposure, what is the 
status of the medical literature with respect to brain 
damage -- 


A. It has not shown -- it has not shown any. 
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Os Is it possible that molds -- that there are 
different strains of molds? 

A. Well, there are definitely different strains of mold 
and there are even -- there are substrains, for example, 
stachybotrys atra, or otherwise known as chartarum, has many 
substrains and, for example -- and some do produce mycotoxins 
in laboratory conditions and perhaps in other growth 
circumstances and others do not. For example, number 72 does 
and number 29 does not. So even within the same mold species, 
they may or may not be able to produce mycotoxins. 

Q; Having reviewed the reports in this case, can you 


tell us whether or not the -- well, let me back up a little 





bits 
Are there different strains of stachybotrys 

mold? 

A. YVES's 

Q. Do all of the strains of that mold produce 
mycotoxins? 

A. No. 

QO. With respect to the test results that you've seen, 


is there any distinction drawn between the different strains 


of stachybotrys? 





A. No, that wasn't tested for. 
Oe Yes, sir, on the Dudding house. 
A. No. 
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Q. What does that tell you about whether the particular 


strain which produces the -- a mycotoxin of stachybotrys that 





produces mycotoxin is present at the Dudding home? 


A. Well, it tells you you don't know, I mean, whether 





the strain of stachybotrys found at the Dudding home or 
strains, if there are more than one, we don't know, were even 
capable of producing mycotoxins even ina laboratory 
situation. We just don't know the answer to that question. 


Q.- Now, Doctor, even if the particular strain-.of a mold 





is present, does that mean automatically that a mycotoxin will 
be produced? 

A. Absolutely not. 

O. Let me ask the question so it's clear. Even though 
a particular mold strain is capable of producing a mycotoxin, 


floes it always produce a mycotoxin? 


A. Absolutely not. 
Q. Why not? 
A. Well, because there are different growth situations 


that determine whether or not mycotoxins are produced. It has 
to do with the moisture, the substrate, in other words, the 
naterial that it'sgrowing on, and a variety of other 
conditions, some of which may be known and some are not known, 
but, for example, in studies in Finland, they've looked at 
insulation containing stachybotrys and about 19 to 20 percent 


have been found to have mycotoxins associated with them. So 
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the -- very often, mycotoxins are not produced by organisms 
even though they are potentially capable of doing so because 
the growth circumstances are not ready for mycotoxin 
production. 

Q. Even if you have the right strain of mold that could 
produce a mycotoxin and even if you have a mycotoxin produced, 
is it automatic that a person will encounter the mycotoxin in 
a way that could cause any kind of impairment to that person? 

A. Not at all. Imean, this is a -- this gets toa 
fundamental principle of toxicology and that is exposure and 
those relationships. As avery simple and maybe simpleminded 
analogy, if we walk into a drug store, we're exposed to all 
sorts of dangerous substances, but we don't get sick from them 
because they're sitting in bottles. 


In toxicology, we have a principle and an 





understanding known as Dose response. At lower levels, of 


potential toxic substances, for example, aspirin, you can take 


an aspirin and nothing will happen to you, but if you eata 
bottle of aspirin tablets, you get mighty sick and a child can 
die from that. Or alcohol, you know, a thimbleful of alcohol 
won't do anything, but a fifth guzzled down can kill you. So 


there was a Dose response issue and there is every reason to 








believe that there is a Dose response issue with mycotoxins as 


well. 


The fact that a mold is growing in a house does 
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18 
not indicate that mycotoxins are there. Even if they are 
there, they may or may not be in a way or ina place that's 
accessible to the people which means in a breathing zone. And 
in the case, for example, of stachybotrys, it'sa sticky mold 
and doesn't release its spores which are the problem and that 
contain the mycotoxins very easily, so there may be no 
mycotoxins in the air. And even if there are mycotoxins in 
the air, there may well not be enough and probably are not 
enough to actually cause disease. 

Uy What is your understanding about whether the 
Plaintiffs have been produced -- or have produced any evidence 
that any mycotoxins were found in theix home? 

A. There is absolutely no evidence whatsoever in the 


data produced in this case that there were mycotoxins in the 


home. 

Q. And is it the mycotoxins that cause harm rather than 
the mold? 

A. Well, mold can produce its own illnesses. JI mean, 


there are mold related phenomena that we need to explain and 
need to understand. JI mean, mold is an allergen or molds are 
allergens and individuals, perhaps 15 to 20 percent of people 
in the country, are allergic to a wide a variety of air 
sllergens, including grasses and pollens and dogs and cats and 
dust mites and molds. And so a person who is allergic toa 


nold can get a mold related allergy from contact with mold. 
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And that may be hay fever type manifestations, could be sinus 
manifestations, could be asthma, could be very rarely 
hypersensitivity pneumonitis, but that usually requires a 
substantial exposure. There's a lot of data on that. 

And molds can also rarely cause infection. In 
fact, there are a couple of parts of this country where 
infections with molds from outdoor exposure are endemic. The 
Ohio Valley has histoplasmosis from a particular mold that 
grows in the ground there. And the San Joaquin Valley in 
California has what's called San Joaquin Valley fever or 
toccidiomycosis which is from a mold that grows there. And so 
there are infections that can be caused, there are allergies 
and there are other -- and there are various manifestations of 


those allergies. 





ee Is brain damage one of those manifestations? 
A. No, sir. 
QO. As a physician, I want to turn your attention to 





some clinical issues. Have you been made aware of any 
clinical evidence of exposure to the Plaintiffs of any 
mycotoxins caused or created by molds? 

A. Well, there'snot at all. I mean, we have no 
evidence of mycotoxins in the air. We have no diseases that 
are characteristic in any way of mycotoxin exposure because 
there are no diseases that are characteristic of mycotoxin 


exposure. And we have actually no evidence in these records, 
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and I've reviewed many years of records, of illnesses during 
the time they were living in the home that were either 
different or worse than illnesses that they had at different 
-- at other times. In other words, we don't have a temporal 
relationship either. 


QQ: Give us an example of that, please. 





A. Well, Mr. Dudding, for example, had sinus problems 
well before he moved into the home and he had sinus surgery 
for that. After he was in the home, he had several visits for 
a sore throat, for another sinus problem, for tracheitis, but 
only a few ina few year period of time and certainly no more 
than he had before. 


Many of the complaints that we see from the 





individuals, Mr. Dudding and his wife and daughter, who I have 
seen, describing a variety of symptoms were never described to 
physicians during the time they were in the home. They only 
became complaints when they were told they had mold and they 
were -- looked things up and they learned about mold effects 
and they got concerned about that. 

For example, chronic headaches. The young lady 
told me that she had headaches all of the time. Well, she 
never told the doctor about headaches. Kristen told me that 
she had trouble running and trouble breathing when she was 
running, although her times didn't change. She was a 


competitive runner. She never told the doctor about that. 
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Mr. Dudding saw Dr. Smith after he moved out of 





the house and had a comprehensive physical examination in, 
think it was February or March of 2000, and it was a complete 
physical and he had none of the complaints that he later 


expressed to Dr. Johanning and to me. 


Os Does bias play a role in any attempt by a doctor or 


a toxicologist to determine cause of a symptom? 

MR. DUFFY: Objection, Your Honor, well beyond 
the scope of this hearing. 

THE COURT: Objection is sustained. 

(his (BYMR. LeBAS) Have you examined the records that 
have been provided to you with respect to whether any 
potential causes of the symptoms that are alleged by the 
Duddings to have existed in this case have been ruled out by 
Dr. Johanning or Dr. Gordon? 


A. I have reviewed that records from that standpoint, 


Or What have you determined? 

A. Well, I mean, when you do causation analysis, when 
you're actually looking at the potential cause and effect 
relationship, essential -- an essential component is to look 
at alternate causes and things like temporal relationships. 
I've already mentioned one example of a temporal relationship 
issue. Alternate causes include things like psychosocial 


stressors that may cause people to have headaches, that may 





CHERYL HOLLAN, CSR 


Aug O05 02 O1: 


10 


ede 


12 


13 


14 


15 


16 


17 


18 


AS 


20 


21 


22 


23 


24 


25 


38p p. 22 





08-27-01 HEARING ON MOTIONS 


22 





cause people not to feel well, that may cause upset stomachs 
and various other kinds of symptoms. 

There were many psychosocial stressors. They 
had -- you know, they had some problems with their house that 
was potentially a stressor. They had problems with their 
marriage. Mrs. Dudding's sister died while they were living 
in the home. That'sa stressor. That one of their -- their 
oldest son developed meningitis, a viral meningitis in 1997, I 
believe, or maybe '39, I'm not sure, and that's a stressor. 

So there were those factors as well that had to be 
considered. 

There were -- Mrs. Dudding was probably going 
through menopause, at least the records suggest that, and that 
certainly has to be considered as a cause of some symptoms. 
She had anxiety, she had depression, was treated for those and 
that has to be considered a cause for some of the symptoms as 
well. 

And finally, when one becomes concerned about an 
environmental issue, people develop symptoms simply because of 
those concerns. It'snot -- it's human nature to do so, and 
there is a lot of published data and literature on that 
subject, that people develop symptoms because they're worried, 
because they're fearful, because they are concerned that their 
environment is dangerous and hazardous to them. 


Og Are you familiar with Dr. Gordon's study, with the 
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23 
1} twenty-person study? 
2 A. Yes. 
3 Ors Do -- are you familiar with Dr. Gordon's 
4 | characterization of that study as to whether or not it 
5 | produced -- whether or not it is proof of causation? 
6 A. Yeah, absolutely. I mean, Dr. Gordon has testified 
7 | on numerous occasions that -- and I agree with him, that it is 








8 | not a study which establishes causation. It doesn't prove 

9 |] that mycotoxins or that stachybotrys causes brain damage and 
10 | he has acknowledged that on a number of occasions in his 

11 | depositions. 


12 Q. Dr. Gots, do you believe that there are -- that the 





13 | -- among the records that you've reviewed that there is any 

14 | scientific evidence to support the proposition that there were 
15 | nycotoxins in the plaintiffs' residence? 

16 A. No, there is no such evidence. 

17 Or. ‘Isthere any scientific evidence to -- and does the 


18 | scientific evidence in studies support the conclusion that the 





19 | Plaintiffs were exposed to any mycotoxins? 


20 A. No, it does not. 

21 Os Is there any evidence as to the dose and duration of 
22 | the exposure, if any, of these mycotoxins? 

23 A. There was none whatsoever. 

24 a And I take it from that that you -- what is your 


25 | spinion as to whether any dose and duration of exposure was 
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sufficient to cause any injury? 
MR. DUFFY: Objection. 
THE COURT: Cbyection will be overruled. 
A. Well, there's just absolutely no evidence that there 


was any exposure to mycotoxin and there was certainly no 
evidence that there was sufficiency of dose or duration of 
exposure to produce illness. 


MR. LeBAS: Pass the witness, Your Honor. 





MR, DUFFY: We're going to have to start with 


something different than examining the witness. The 








Defendants are aware that Dr. Johanning went to the home, took 


some samples for the purpose of mycotoxin analysis. A few 





moments ago, we received this from Dr. Johanning -- 


MR, LeBAS: Your Honor -- 





MR, DUFFY: Can I just finish? 





MR, LeBAS: IT want to know if these are the most 


recent tests. 


MR. DUFFY: Yes. 





MR. LeBAS: We have not been provided with those 


tests. 








MR. DUFFY: I'm getting to that, David. 
MR. LeBAS: Right in the middle of 


cross-examination of the witness? 





MR. DUFFY: Haven't started my cross. 


MR. LeBAS: How long have you had them? 
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MR. DUFFY: I just got them a few minutes ago. 





These are the mycotoxin results that Dr. Johanning had. If 





they want to take a break and show those to Dr. Gots, the 
mycotoxin results, so that they can do direct and I can do a 


cross, that will be fine with me. We were aware that these 





were taken. I wish we had gotten them earlier, but we 
didn't. 
The laboratory is overseas, and that being 


the case, if they want to take a break, we should probably 





listen to all of the evidence. I'm certain that Dr. Gots will 


have a different view on these that may change his opinion, 





but in any event, Your Honor should be aware that Dr. 
Johanning has finally provided them, delay in time in terms of 
overseas, things of that nature. We wish it were different, 
but it's not. Certainly we would want to be as open as 
possible to get everything in this record. We apologize to 
you, Judge, and we apologize to our -- 

THE COURT: This iS an appropriate time. Let's 
go ahead and we'll recess until 3:39 and take a look at it. 

(Agreed recess.) 

THE COURT: Have you had an opportunity to look 
at that yet, and I'mnot rushing you. 

MR, LeBAS: If I could read German, Your Honor, 
I might have a comment. But I don't read German and it's in 


German. 
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41 MR, DUFFY: It interprets the results on the top 
2 | page of his letter. The results are done in German. 

3 MR. LeBAS: How do I know? Well, and it'snot 

4 | been offered, so at this time, I don't know what else to say 


5 | about it. 





6 MR. DUFFY: It will be, Your Honor. If they 
7 | want to cross the doctor. 

8 THE COURT: Well, you can work with what you 
9 | have, and we'll have to do that. Any further direct? 

10 MR. LeBAS: Not at this time, Your Honor. 

dele CROSS-EXAMINATION 


12 | BY MR. DUFFY: 








13 Os DocLor, Good arternoon. 

14 A. Good afternoon. 

15 0. Okay. Doctor, let's do a couple of things here. 
16 | You are aware of Dr. Johanning from your practice? 








LT A. Yes. 1 know him. 

18 Or. You know him? 

19]. A. I have spoken with him. 

20 Os You've spoken. Okay. You have met, this type of 
21} thing. 

22 A. Yes. 

23 QO Okay. Like you, he is a medical doctor, correct? 
24 A. Correct. 

25 Q Okay. Like you, he is an occupational medicine 
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doctor, correct? 
A. Correct, that's his area of specialty. 
. Like you, he -- from his perspective, does clinical 


diagnosis in terms of symptomatology secondary to mold 
exposure, even though you might disagree with his conclusions, 
COrrect? 

A. That's not a diagnosis, that's -- you're mixing two 


things, Counselor. You're mixing diagnosis and causation. 


Os Yes. 
A. Those are two separate conditions. 
QQ. And as you know, that's what he does, that he comes 


to conclusions in that regard? 


A. On diagnosis or causation? 

Q. Both. 

A. Both, yes. 

Q. Okay. And you disagree with im in regard to his 


views on causation and diagnosis? 





A. IT don't disagree with his view. I disagree with his 
approach. I do disagree with his views, but that's because 
aig approach has no scientific basis. 

Oo In regard to peer review literature, from his 


perspective, he has peer review literature? 


A. He does -- 
Q. Okay. 
A. -- which disagrees with the things that he says in 
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this -- 





Q. Thank you. Doctor, thank you. In regard to 
approach, let's see, one of the things you did here was you 
reviewed the records of each of the family members, correct? 

A. Correct. 

Cs And you know that Dr. Johanning, in his view, he 


reviewed the records of each of the family members, correct? 





A. I think so. 

Q. You saw that from his papers and his deposition? 
A. I think so. 

Os Okay. And also, too, you did sort of a gross 


physical examination of the various members of the family, 


correct? 
A. Correct. 
Os And you Know from looking at his papers he dida 


gross physical examination of the family, too, correct? 

A. Correct. 

0. As you indicated in direct with Counsel, you were 
interested in the history of the home, the diagnostic history 
of the home from a bioaerosol standpoint, correct? 


A. Sure. 





Q. And likewise, Dr. Johanning he, too, was interested 
in the bioaerosol history of the home, as well, similarly 
speaking, correct? 


A. Right. 
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Q. All right. In addition, Doctor, is he did some 
diagnostic tests with blood and things; you didn't do any of 


that, though, correct? 


A. That's correct. 
C. All right. Now, one of the things that you told ug 
in the beginning of the -- well, here, let's go back. 


So you're interested in history in this case, 





correct, in the Dudding case, not only from the individuals 


but also in regard to the home? What does that show? 





A. And from the medical records. 

Q Oh, absolutely. 

A Particularly from the medical records. 

Os IT understand that that's part of the history -- 

A Yes. 

Q -- so the answer would be yes. At least from his 


perspective, Dr. Johanning has a likewise approach, correct? 
He, too, wanted to know about the records, the history of the 
individuals, indicated with his questionnaires and also, too, 
about the bioaerosol condition of the house, fair? 


A. Right. 





Q. Okay. I appreciate that. Now, you indicated in 
your examination here that you're also involved in mold 
remediation issues to make sure homes are safe and cleanups 
are acceptable. Would you tell the Bench a little bit about 


what you mean by mold remediation issues? 
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41 A. Well, we're involved with some facilities, 

2] particularly assisted living facilities and corporate 

3 | headquarters and schools where there is substantial mold 

4 | growth and the question is, how do we clean it up with minimal 
5 | disruption to the people involved. 

6 Q. What's the need to clean it up? You said that mold 
7 | 1s 25 percent of biology. Why should we have to clean that 

8 | up? What'swrong with it? 

9 A. If we had massive mold growth on walls, visible 
10 | mold, mold growing exuberantly which we have in these 

11/ particular facilities, then those people who are allergic to 
12 |mold may have some sensitivity responses, allergic responses 
13 | and things that we want to try to avoid, so I mean, it makes 
14 | sense to clean up facilities that have lots of mold in them. 
15 Q. And in regard to cleaning up facilities that have 
16 | mold in them, people with sensitivities and also you told me 
17 | on molds that can be dangerous and possibly are dangerous, 
18 | it's good to do that in order for those people to be safe and 
19 | to bring the mold down to acceptable levels, correct? 
20 A. That's correct. 
21 Q: Okay. All right. And you're doing work like that 
22 | right now, correct? 
23 A. Right. I am. 
24 Q. Okay. In regard to various molds, in regard to this 


25 | particular house, stachybotrys was found in this house, 
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1]| correct? 





2 A. Well, it was found in -- 

3 Q. i'm just asking if it was, Doctor. 

4 A. It was found somewhere in the house, yes. 

5 Q. That's all I'masking. The Aspergillis species was 


6) found in the house, correct? 
7 Pes Yes. 
a Os Penicillium species that you have also made 
9} reference to was also found in the house, w s it not? 
10 A. That's correct. 
11. O's Okay. And in regards to stachybotrys, true, it is a 
12 | slimy mold as it is growing, correct? 
13 A. Yes. 
14 Oe But when it is not viable and becomes a powdery 
15 | mold, if you will, and I apologize, it can become airborne; is 
16) that right? 
17 A. It can at times, particularly if it's located in 
18 places where it can be. I mean, some of it was found under 
19 |} the floor, for example, and I don't know that that can become 
20 | airborne. 


21 os Now, Dr. Johanning, in regard to this family, came 





22 | to his conclusions that these individuals in this home, these 
23 children all under of age majority and these two adults, have 
24 | some symptomatology secondary to mold exposure, correct? He 


25 | attributed -- 
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1 A. That's his conclusion. 
2 Q. That's from his depositions and all the paperwork in 
3 | the case? 
4 A. Right. 
5 Os And it's your view, looking at the entirety of the 


6 | paperwork that, no, they do not have a transient exposure from 


7 | that home, correct? 


8 Let's do it again. 
9 A. Yes, please. 
10 Q. TE it is his == af it is Dr. Johanning's, an 


11] occupational health M.D. peer of yours, that there is 

12 | symptomatology secondary to mold exposure of these five 

13 | people, two adults and three children, it is your opposite 
14 | view in terms of the symptoms that they exhibit that it did 
15] not come from mold exposure, correct? 


16 A. Well, some of the symptoms not only didn't come from 





17 | mold exposure, they couldn't come from mold exposure as far as 


18 | anyone Knows. 





19|.. Q. I'mjust asking if you disagree with Dr. Johanning. 
20 A. I do disagree with -- it's not -- 
271 Q. That's all. I’m asking you, Doctor. That’sall I'm 





22) asking you. 


23 A. Yes. 





24 Q. So you disagree with Dr. Johanning'sconclusion 


25] regarding these five individuals, three of them are children? 
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A. COLrect. 


Q. All right. Thank you. Now, one of the things that 
I think we know here, we can help the Bench with some of the 
dynamics, you understand that if there is a trial in this case 


and Dr. Johanning testifies, you would be testifying opposite 











Dr. Johanning for the Defense, correct? 


A. Correct. 

Q. And more often than not, you testify for the 
defense? 

A. That's correct. 

Q. I appreciate your candor. Do you know Dr. 





Lees-Haley from the practice? 


A. I do. 





Q. Okay. And you understand that if Dr. Gordon 1s 


allowed to testify regarding the neurocognitive aspects of 





this case, you would understand that Dr. Haley would testify 





for the Defense in this matter or an opposite view on the 
paperwork in this case on neurocognitive impairment, whether 
it exists? 

A. I don't think he has an opposite view. 

Os You don't think he finds that they have 
neurocognitive impairment? 

A. I don't think he finds -- I don't think he says that 
mold toxins are known to produce neurocognitive effects. 


OQ, Well, my view of it is is that in his paperwork, Dr. 
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Gordon has an opposite view of Dr. Lees-Haley. 

A. Okay. 

ls Okay. Fine. You understand that would be the 
dichotomy of the trial, all right? 

A. Well, I mean, as to a view, I'mnot sure that 
agree with that, but -- 

(is Well, in regard to your comments about methodology 





and Dr. Gordon's methodology, you are not a practicing 


neuropsychologist, are you? 





A. Of course not. 

Os Okay. Dr. Lees-Haley is, however? 

A. That's correct. 

s So in regard to Dr. Gordon's methodology that you 





nade comments on, you are not doing that asa 
neuropsychologist with a degree, are you? 

A. Well, excuse me. There are two methodological 
issues here. One is a -- based on pure neurocognitive testing 
snd that asks the question whether there is a neurocognitive 
problem. That, I'mnot an expert in. 

O.. Thank you. 

AS: But when it comes to the question -- now, there are 
two parts to this. When it comes to the question as to 


whether mold or mold toxins can produce neurocognitive 





disorders, that I am an expert in, and frankly, I think I have 





better expertise in that than Dr. Gordon does. 
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QO. 


Okay. So you're talking about a specter of 


=ncephalopathy as a result of the symptomatology -- 


A. 
Q. 
A. 


Q. 


That's correct. 
-- secondary to mold exposure? 


Yes. 





In regard to that issue, one of your peers, Dr. 


Johanning, who has been retained on the Plaintiffs' side in 


this case, he has the view that encephalopathy is caused by 


secondary mold exposure, correct? 


A. 


0. 


That appears to be his view. 
And that is just an opposite view for you? 
And from everybody else in the field. 


I'm just asking you. You're the only one I'm 


Certainly fromme, but not only from me. 


All right. Now, in regard to peer review literature 


snd symptomatology secondary to mold exposure and peers, you 


would agree that it's the doctor's perspective -- Dr. 


Johanning's perspective that he has peer review literature as 


well in this area, correct? 


PO PO > 


In what area? 

In mold exposure. 

Causing what? 

Causing various symptomatology. 


Of course, mold exposure can cause various symptoms. 
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1 Os You are aware that he has peer review literature in 
2 | that area as well? 
3 A. Yes, but -- 
4 0. Thank you, Doctor. Appreciate it. 
5 MR. DUFFY: That's all the questions I have. 
6 MR. TEMPLETON: Just -- just a second. 
7 Os Sir, my co-counsel wants me to ask you a question. 
8 | And we'll talk about it a little. Cody Dudding was the 
9 | youngest of the family, right? 
10 A. Yes. 
11 Q. You remember him, don't you? 
12 As Right. 
13 hs Do you remember a little situation about Cody 
14 | Dudding coming up between you and his father, right? 
15 A. Yes. 
16 Ls Did you tell Cody Dudding, an eleven-year-old boy, 
17 |} that he had a heart condition, did you say that to him? 
18 A. Well, I was probably talking more to the nurse, but 








19] I probably should not have spoken that way, and I apologized 


20 | to him. 
24 Di That was in front of that little boy? 
22 A. I asked -- I asked whether anyone had told him that 


23 | he had a heart murmur, yes, true. 
24 ‘on To that eleven-year-old boy? 


25 A. Yes. 
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Thank you. 
MR. STEIN: Can I ask some questions, Judge? 
THE COURT: Yes, Sir, you may. 
MR. STEIN: Thank you. 


DIRECT EXAMINATION 





3Y MR. STEIN: 


Q. 





Dr. Gots, my name is Sam Stein. Now, other than 


just briefly before we started this hearing this afternoon, 


lave you and I ever met? 


A. 


oe 


Never had the pleasure. 


I represent Alvin Hicks in this case Do you know 


vno he is? 


: 


> © PO 


jhe house 
A. 
Q. 
Prue 


Q. 


Is he the plumber? 

NO. 

Okay. 

He's the guy that -- 

I don't remember who Alvin Hicks is. 


He's the guy that hired Riley Construction to build 





and ultimately sold it to the Duddings. 

Okay. 

Okay? Now you know where I stand in this deal. 
Right. 


I want to play just a little "what if" game here. 





If the Court is going to be looking at whether or not Dr. 


Johanning and Dr. Gordon get to testify, and he looks at two 
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little tests, whether the expert must be qualified and whether 
the expert's testimony must be relevant and based upon a 


reliable foundation. You got that, two pronged? 


A I understand. 

OQ. Let's go to the second prong. 

A Right. 

Os Whether the testimony is relevant and based on a 


reliable foundation. Okay? 


A. Okay. 





Oe Now, Mr. Duffy asked you a question about whether or 


not you disagreed with the conclusions reached by Dr. 





Johanning. Do you remember that? 
A. Yes. 
Ox And you started to finish that answer, but if I 


understood correctly, you do disagree with those conclusions, 





correct? 

A. Yes, sir. 

Q. Why do you disagree with Dr. Johanning's 
conclusions? 

A. Because they are not based on a relevant 
foundation. 

0. Are they based on reliable foundation? 

A. They are not. 

is Will you please tell the Court why, number one, 


they're not based on a relevant foundation; and number two, 
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why they are not based on a reliable foundation. 

A. Well, for one thing, the notion that mold toxins in 
the indoor environment causes disease is not generally or 
widely accepted. It's not scientific knowledge. It'snever 


been proven. No one knows how much, if any, mold toxins 
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Avs That's correct. 
Q. Thank you. 
A. It may, but it may not. Secondly, many of the 


symptoms that are in those questionnaires are non-specific 


symptoms. 
. Meaning what, sir? 
A. They are things that we have all of the time. 





Everyone gets headaches sometime, some people once a week, 
some people once a month, some people twice a week. -$o0 there 
are many -- they are non-specific. They don't tell you what 
the cause is. 

om All right. 

A. Now, the fact that a person has periodic headaches 
or a sniffly nose or a sore throat doesn'ttell you that 
there is a mold cause of that. 

Q. All right. Now, awhile ago you testified that you 


considered the other possible alternatives causes of these 





symptoms that Dr. Johanning says are secondary to mold 





exposure. Do you recall that testimony? 

A. I do. 

i's How significant is it in determining the 
reliability of an expert's testimony to rule out the 
alternative causes of these symptoms that may not even 
contribute or be evidence of a disease? 


A. It's absolutely essential. 
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Q. Is there any basis of rendering a reliable opinion 
without ruling out the alternative causes of these 
non-specific symptoms? 

A. No, there is no basis, and that's a methodological 
error and it'sunreliable. 

MR. STEIN: Thank you, Your Honor. That's all 
I have. 

THE COURT: Mr. LeBas? 

MR. LeBAS: Nothing more, Your Honor. 


MR. DUFFY: Opportunity, Judge, just a little 





bit, if you would be so kind? 
THE COURT: Yes. 
RECROSS-EXAMINATION 


BY MR. DUFFY: 








i. Did you attempt to do any type differential 





diagnosis here in regard to the Dudding family? 
A. To a certain extent, but not to a great extent. I 


was looking more at causation than at a specific diagnosis. 





Oe Differential diagnosis, would you please explain 
what that is for the Bench, please. 


A. Well, there are really two issues in -- when we 





deal with environmental questions. Differential diagnosis 
asks the question, what is the underlying physical cause of a 
set of symptoms. For example, if a person has a headache, 


the guestion is is there a brain tumor, is it a tension 
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headache, is it eye strain, is it neck strain, is it a sinus 
disorder. I mean, there are many, many things that can cause 
headaches, and YOU have to consider those and rule them in or 
out during a differential diagnostic process. 

Then you come to some kind of answer, either we 
don't know. Most headaches, we end up not knowing exactly 
what the cause of the headache is, but at least we've ruled 


out a brain tumor, okay? That's differential diagnosis. 





Ne Very good. Thank you, Doctor, I appreciate that. 
So you notice from all of the paperwork that Johanning did 
make an attempt to do a differential diagnosis, but you did 
not make an attempt to make a differential diagnosis? 

A. Well, I don't know that he actually did that. No, 
I disagree with that. I mean, for example, when someone -- 
if someone comes to him and says that he has chronic 
headaches, a differential diagnostic investigation might 
include and probably should include an investigation by 
neurologist, an MRI, you know, other kinds of diagnostic 


testing that help to elucidate the reason for the headache. 





CG. Did you read the hundreds of pages of the 








deposition these Defendants were allowed to take of Dr. 
Johanning and the exhibits that they attached of the articles 
and things of that nature, peer reviewed articles? 

A. I did. Yes. 


O. You did read all of that, and you don't recall 
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their questions and his answers regarding differential 
diagnosis and his elimination of other causes for the 
symptomatology secondary to mold exposure of those children? 

A. I recall them as being rather superficial. 

Os But you recall that there -- you did go through it 
and they did ask him about it? 

A. I believe they did. 

OQ. Thank you. I appreciate your candor, Doctor. 


You recognize this book, Dr. Johanning-is the 


editor? 
A. I have a copy of it with me. 
i You have your own copy of his book? 
A. Right. 
Os I see. And it basically is an album of articles on 


mold and cause and symptomatology from around the world; is 


that correct? 


A. I would call it more of a hodge-podge. 

. Okay. But it certainly was peer reviewed; is that 
correct? 

A. I don't agree with that. 

Q. You don't agree with that? 

A. No. 

Q. Your article isn't in here, is it? You don't have 


an article in here, do you? 


A. I don't have an article in there. 


CHERYL HOLLAN, CSR 





Aug 05 02 0O1:45p p. 44 


08-27-01 HEARING ON MOTIONS 


44 











1 MR. DUFFY: One second. Judge, I would like to 
2 | sffer this as an exhibit, please, during the 

3 | zross-examination, if I may, please. 

4 MR. LeBAS: Object, hearsay. It's not 


5 | admissible as such. 





6 MR, DUFFY: We can also go and waste the 

7 | Tourt's time because they asked him questions and talked 

a | sbout it during that deposition that I held up, as well. We 
9 | tan waste a lot of time and do that. 

10 THE COURT: Objection will be overruled. 


41] Plaintiff's Exhibit Number 1. 








12 MR. DUFFY: We'll put a mark on it. 

13 (Plaintiffs' Exhibit No. 1 

14 marked for identification.) 

15 MR, DUFFY: I think 1'’malmost cone, Judge. 


16] Let me just consult with Mr. Templeton. 





17 QO. (BYMR,. DUFFY) One last thing if can, Doctor, 





18} just a little topic here. You said earlier that there's 

19 | symptomatology, in your view, that can be caused by mold 

20 | exposure; is that right? 

21 A. Sure. 

22 Qs Okay. Outline for His Honor, please, if you would, 
23 | briefly the type of symptomatology that can be caused by mold 
24 | exposure in your experience. 


25 As Well, first of all, it depends on sensitivity or 
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1] allergy. I mean, that's the -- that's the known effect -- 

2 | those are the both known effects of mold, so that a person 

3 | can develop what we typically call hay fever, you know, upper 
4 | respiratory symptoms, watery eyes, watery nose, light 

5 | seasonal allergies. 

6 And so, you know, associated with that may be a 


7 | headache, for example. That may be the symptom of that, as 


8 | well. So you have watery eyes, watery nose, scratchy throat, 
9 | headache. Some allergic people may -- who are asthmatic may 
10 | develop asthma. So asthma can be a symptom of mold exposure, 


11] as well. 





12 Difficulty breathing, but not just difficulty 
13 | breathing, actually asthma, and a person has to have, you 

14 | know, a diagnosis of that in order to know that it'sasthma. 
15 | And also needs to have the physical findings associated with 
16 | those symptoms to know that they are, in fact, allergically 
17 | related symptoms. 

18 hs Well, so among the symptomatology secondary to mold 
19 | exposure that's recognized would be, in addition, some types 


20} of dermatitis, as well, correct? 


21 A. That's possible. 

22 Oe Okay. 

23 A. There can be some rashes. 

24 GC. All right. Also one thing that is possible just in 


25 | a general sense secondary to mold exposure is sinusitis and 





CHERYL HOLLAN, CSR 


Aug 05 02 O1:46p 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


p.46 


08-27-01 HEARING ON MOTIONS 


46 





rhinitis, upper respiratory distress? 

A. That is correct. 

Q. Also lower chest respiratory distress, as well, can 
be noted. And I'mnot talking about hypersensitivity 
pneumonitis, of course. I realize and I agree with you it's 
very rare, but short of hypersensitivity pneumonitis, HP, you 
can have a lower respiratory distress? 

A. Well, absent a specific pathophysiologic reason for 
that, in other words, a diagnostic entity, you asked-about 
differential diagnosis, there has to be either asthma or some 


other inflammatory disorder of the respiratory tract that can 


be identified on physical examination. It'snot just 
distress. It has to be disorder. 
Js Thank you. The last thing I would like to ask you, 


if I could, then, Doctor, from your review of all of this 
paperwork, depositions, records, histories and 
questionnaires, lots of paper in this'case, and I think I 


joked about it earlier before we wer ven on the record. 





The Duddings had the symptoms -- some of these symptoms that 
we have just visited about here? 

A. Well, it depends on when you mean. I mean, as I 
said before, many of the symptoms that they expressed to Dr. 
Johanning they never had or never told a doctor about while 
they were in the house. So I don't know that they had those 


symptoms while they were in the house. The answer is -- for 
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1/ many of those symptoms the answer is no, they didn't or at 

2] least they didn't tell anybody about them. 

3 O.. How about this, they certainly reported them in the 

4 | paperwork. Do you see that in the four corners of the 

5 | paperwork the reporting of symptomatology similar to what 

6 | we've visited about here? 

7 A. Later, not contemporaneously where, in your legal 

8 | terms, the probative value is much, much less reliable. 

9 Q. Well, we'll try this one more time for a yes or no 
10 | if you have one there, Doctor, and that is: In terms of the 
11 | reported paperwork in this case these children and their 
12 | parents, these children reported to you and reported to 
13 | others symptomatology consistent with what you and I have 
14 | visited with here? 

15 A. Well, consistent is a broad word and the answer is 
16 | that some are certainly consistent with and consistent with 


17 |many other things, as well. 





18 O. Okay. Thank you. I appreciate that. 

19 One last thing. You certainly know that this 
20 | isn't my question, but I'm going to ask it just the same. 
21|There's a lot of things in medicine and the medical arts we 
22 | don't know exactly what the mechanism is and how certain 

23 | things function; is that correct, in terms of certain 

24 | diseases, certain illnesses, it's always a matter of 


25 | research? 
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MR. STEIN: Judge, I object to the guestion 
being based on hearsay. 


MR. DUFFY: You may be right. You might be 





right. 
MR. TEMPLETON: It's reliable. 


A. Well, Mr. Duffy, you have to be a little more 





specific than that. I mean, certainly there are things that 
are known and things that are unknown, if that's what you're 
asking. 

On Okay. In terms of medical arts and things of that 
nature in a general sense? 

A. Yeah, I have no -« I'm certainly not here to tell 
you we know everything that exists. 

Cs And it would also be true that the medical arts 
sommunity still really in a great measure doesn't even know 
1ow aspirin works; is that right? 

A. Actually the mechanism of aspirin actually has now 
oeen pretty well solidified. The answer to that is no, but 
antii a few years ago the answer was yes. 


MR, DUFFY: Thanks, Doctor. 











MR, LeBAS: Did you pass the witness? 





MR. DUFFY: We'll pass the witness, I 





apologize. Thank you, Doctor. 





FURTHER REDIRECT EXAMINATION 





BY MR, LeBAS: 
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O% Dr. Gots, you were asked by Counsel a few minutes 
ago about whether some symptoms were consistent with mold 
exposure. Do you recall those questions? 

A, I do. 

Q. And your answer, does consistent with mean the same 


as caused by? 


A. No. 
Ox Why not? 
A. Because unless a symptom or a -- first of all, 


symptom is not a disorder until there is objective evidence 
of disease associated with it, in general. And symptoms can 
be consistent with hundreds of things and when you have 
symptoms that are relatively non-specific such as headache 
and alleged respiratory difficulties or trouble breathing 
after running a couple of miles, it doesn't tell you anything 
about the cause, the specific cause of that symptom. There 
are just too many for us -- for that alone to give us any 
handle on the cause. So it's not -- symptoms consistent with 
does not mean caused by. 

:, is it scientifically valid to say that a symptom 
that is consistent with mold exposure is caused by mold 
exposure? 

A. Not unless you have other compelling evidence that 
there is mold causing that symptom. If you, for example, 


have a person working in a grain silo who has symptoms 
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consistent with mold exposure and then has findings 
consistent with mold and has antibodies consistent with those 
particular molds and has specific physical findings, then you 
might make the conclusion, reasonably, that that was the 
cause of that particular person's problem. 


But you need th ntire nexus, you need 





sufficiency of exposure, you need appropriateness of 
symptoms, you need objective findings. You need a series of 
things before you can reliably make the determination that 
you have a cause and effect relationship. 

(he Now, those kinds of symptoms you're describing, are 
those cognitive symptoms? 

A. They are not. They don't get cognitive symptoms 
from even very high levels of mold exposure. That is not a 
known effect of mold or mold toxins. 

Q. With respect to the paperwork that you've seen in 
this case, is there a sufficient view for you to conclude on 
a scientific basis that the mold exposure was consistent with 
-- or I should say caused the symptoms that the Duddings are 
complaining about? 

MR. DUFFY: Objection. 

A. Absolutely -- 


THE COURT: Objection overruled. 





A. Absolutely not. I mean, the findings -- the mold 


findings in the house were not terribly high. They could 
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have -- I mean, even if it were mold that were causing 


symptoms, one wouldn't Know where that came from because 
findings outside were just as high as inside. They have a 
ranch and, you know, there's mold in hay and there's lots of 
mold in ranches. And we don't know -- first of all, we don't 
know if mold had anything to do with their symptoms, but even 
if we did, we wouldn't know where the mold came from. 


MR, LeBAS: Pass the witness. 





MR. DUFFY: One last time, please, Your Honor, 
just a couple more. 

THE COURT: Mr. Stein. I didn't see Mr. Stein 
stand up. 

MR. STEIN: I'mback here hiding. Can I go? 


MR. DUFFY: Oh, sure. 





THE COURT: Well, we've been going in this 


direction. Let me let Mr. Stein -- 





MR. DUFFY: I'll wait, Judge. That's okay. 


THE COURT: Mr. Stein. 





FURTHER REDIRECT-EXAMINATION 





BY MR. STEIN: 





‘7p I want to follow up with what David just left off 
with, because it ties into what you called you have to look 
at this entire nexus. The sufficiency of the exposure as 
well as this symptomatology, specificity in order to get to 


cause and effect -- 
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52 
A. Right. 
i. -- analysis, right? 
A. Right. 
Q. Now, with respect to the sufficiency of the 
exposure aS an issue in this case, I think Mr. Duffy had you 


identify the three types of molds that were present in the 
house, stachybotrys, right? 

A. Yes. 

Q. Now then, let's stop right there and talk about 
that. The mycotoxin, is there any scientifically valid 
evidence to support a mycotoxin being separate from the 
actual mold spore itself? 

A. No. 

Ce So in other words, in order to get a mycotoxin 
ingested in some fashion, you're going to have to get the 
spores inside, right? 

As The spore br it may at some point be in the actual 
cell of the mold as well as the spore. 


Q. Now, where, to your understanding, was the 





stachybotrys mold found at the Dudding house? 
A. Well, it was behind cabinets, primarily under the 
floor. That was the major place. 


Q. Now, if -- now, let's talk about the mold spores 





themselves that are on the mold, I guess, under the floor, 


behind the cabinet. What type of a molecular weight does a 
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mold spore have? 
A. I don't know. 
Q- You don't know? 
A. No, I don't know. 
Q. I had a really good question on that. 
A. It's fairly heavy, but it does get -- I mean, mold 


spores can get airborne because molecular weight is not the 


sole determinant of chat. 


Q. Okay. 

A But I don't know the molecular weight of mold. 
Q- All right. 

A But I'm sure they vary from spore to spore. 


Q- But you would agree, then, that the molecular 
weight doea have a bearing on whether or not it's going to 
get airborne7 

A. Molecular weight may have some bearing on it, but 


there are other aerodynamic characteristics besides molecular 


weight. 
Q. such a6 being behind a cabinet Or under the floor? 
A. Yeah, chat would be an important one. 
Q. Okay. And if it'sbehind the cabinet or under the 


floor. then it's hard, wouldn't you agree, for the 
sufficiency of exposure to rise to the level to even get to 
the aymptomatelogy iasue? 


A. Aboolutely. I mean, it's like having -- we have 
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1} toluene in our -- in our rooms, I mean, at some low levels in 
2 | parts per billion, and toluene can cause brain damage at very 
3 | high levels. You don't get brain damage because you sit ina 
4 | room that has toluene. 
5 MR, STEIN: Thank you. 
6 MR, DUFFY: Permission, Your Honor? 
7 FURTHER RECROSS-EXAMINATION 
8 | BY MR. DUFFY: 
9 oO. Doctor, among the paperwork that you saw, you saw 
10 | that Dr. Johanning administered a couple of blood tests to 
11) Michael and Mrs. Dudding, correct? 
12 A. Correct. 
13 O, The IgG and the IGA assay panel, correct? 
14 A. Right. 
15 Ue And in that analysis, whether you agree with its 
16 | administration or not, it shows traces of stachybotrys in her 
17 | bloodstream, does it not, Doctor? 
18 A. No, it doesn't show any stachybotrys. 
19 Q. What does it show? 
20 A. It shows, I think it was an IgG sensitivity, if I'm 
21] not mistaken. I forget whether it was IgG or IgA. 
22 hs All right. 
23 A. It shows some antibodies and whether that's 
24 | stachybotrys or not is unclear for the following reason -- 
25] it'spossible it is, but it's unclear for the following 
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yeasona. The setachybotrys antibody tests have not been 
validated. In fact, there was a new report that just came 
out from the California Department of Health just about a 
month ago, and it looked at a laboratory in Kansas that was 
doing stachybotrys antibody testing and it had said that 
their testing is quite unreliable because Sf crogs reactivity 
between stachybotrya and many other molde. 

So whether ehe has sensitivity to stachybotrys 
or not is unclear from that test, and even if she did, it 
would just mean that at some time, some point in her life 
eomewhere that she had some contact with stachyPotrys and 
developed gome antibodies. It doesn't say anything about 
toxins, by the way. 

Q. I didn't ask you if it did. In regard to 


Aspergillus. it also shows antibody sensitivity to that, as 


well? 
A. I chink eo. 
Q. And also in regard to Penicillium epeciee, it shows 


antibody sensitivity, as well? 

A. I would have to go back to her records. I mean, if 
you tell me that, I'll accept that, but I would have to ~" 

Q- Why don't we juet go with that. I understand your 
point. otherwise just for timing purposes -- 

A. Yeah, I mean, it may be that she has some mold 


sensitivity. People do. 
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Q. Well, you know, we were talking about 


aymotomatoloay, Mr, stein, myself, Mr. LeBas, one way of 
honing down symptomatology 1s to do a differential diagnosis; 
isn't that right, to get to its cause. That's one of the 
ways to go about doing it, a differential diagnosis? 

A. That's "" bnat's part of it. 


Q> All right. And chat's something you didn't do 


That's not cade, &nat's diagnosis. 

But isn't that «- 

I did do -- well, when you say I didn't do that. or 
maybe I said that inappropriately. I did look at all of the 
medical records. And as a result $f that, I had a oresety 
good historical pieture of all of the diagnostic #ntities 
that had been considered and had been, in fact, diagnosed in 
these individuals. 


S$ I have many, many medical records where 





diagnoses were made, and so I have a lot of diagnoses in all 
of the family members of various kinds, you know. whether 
it's sinusitis. There was some sinusitis. There was some 
tracheitis. There waa occasional pharyngitis.. There were -- 
there vas postmenopausal symptoms, which was probably sorrect 


J@Gause it got better with estrogen treatment. So there were 





jiagnoses that were made, and I reviewed these. So I did 


wave diagnoses: 
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Os I've got two more things. Are you saying that Mrs. 
Dudding's past menopause? 

A. Well, that's what her OB-GYN said. Now, he may be 
wrong, but that's what he said. 

O. Last thing I want to ask you, Doctor -- 

A. Or that she was having premenopausal symptoms, but 
he treated her for menopause. 

Os Last thing, Doctor. In regard to the cost for your 


time to be here, will you just give us a rundown of what that 


is, please? 





A. It's $325 an hour. 

Q. Okay. Including travel time? 

A. Yes. 

Q. And you came here from Baltimore, Maryland; is that 
right? 

A. No, I came here from Rockville, Maryland. 

Os I apologize, Doctor. Thank you. 


MR. LeBAS: Your Honor, I'msorry, just one 


thing faieed by Counsel T need to clear up Tor the record. 


REDIRECT EXAMINATION 





BY MR. LeBAS: 





Q. Doctor, there were some questions about a blood 
test and a reaction, I believe, was the term used to a 
Stachybotrys, Penicillium and Aspergillis exposure. I'm not 


sure if I am saying the question right, because I'm not sure 


57 
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I understood it. Do you recall the question along those 
lines? 

A. Yea, absolutely. 

Q. Tell us what you understood that question to ask 
you. 

A. Well, I don't know what I Understood the question 
to be. I mean, I know what I thought that the question was, 





were there some positive antibody tests in Mrs. Dudding to 
various molds. 

R- All right. 

A. And I believe that the answer to that is yes, and I 
commented that the Stachybotrys test, that there is a 
question of reliability of that one, but that she may have 
pome mold sensitivity. 

Not even sensitivity, it just means that she 
had some exposure at sometime in her life, any time in her 
life, anyplace in her life, and hae made some antibodies to 
that. And as I pointed out earlier, 15 to 20 percent of 
s@ople at leagt have antibodies to various molds. 

Q. Now, with respect to those three molds. does the 
presence of antibodies tell you as a scientist that the 
2xposure £O those three molde occurred at any given time or 
iny given place? 

A. NO. 


Q- Is it a eB¢ientifically valid conclusion to draw 
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that the blood test results just described were the results 





of exposure to mold in the Duddings' home? 

A. No. The -- in fact, let's take a look at some of 
the -- let me look specifically at those mold tests. 
Antibody tests, I should say. 

Well, she has a -- she had a positivity and he 
doesn't say what degree of positivity, by the way, which is 
an unusual way of reporting. He doesn't tell us how positive 


she was to a vast number, apparently, of molds, almost none 





of which was actually found in the Dudding home, which 
include Micropolyspora faeni, some Thermoactinomices, 
Aspergillus Fumigatus, Penicillium notatum, Trichoderma, 
which is mold that causes ringworm, by the way, viride; and, 
yes, he says Stachybotrys, Penicillium, Aspergillis as well. 


So she tested positive according to Dr. 





+ 


Johanning to many, many molds. And, you know, that could 
have come from any exposure at any time. It just meant she 
had developed antibodies to molds. 
Oy And does the presence of antibodies equate to the 
presence of exposure to toxins produced by molds? 
A. Absolutely not. 
MR, LeBAS: Pass the witness. 
FURTHER CROSS-EXAMINATION 


BY MR. DUFFY: 





QO. Dr. Johanning comes to the conclusion that the 
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exposure was vis-a-vis that home, though Goesn't he, 
different than you do? 

A. Yeah, I guess he did.: 

Ds Thank you. And sensitivity can affect -- one's 
sensitivity to these molds can affect the symptomatology that 
one's going to experience, too? 

A. Yes, it may or may not. People can have antibodies 
to substances and not actually have active allergies or they 
may, so it may or may not. 


O. I want to take a posture, if you wouldn't mind 





here, Doctor. I would like to have a -- like you to assume 
with me that a bee comes in the courtroom -- 

A. I'm sorry? 

Q. A bee, B-E-E, comes in the courtroom and stings 
Templeton here, all right? 

MR, LeBAS: Where? 

A. That doesn't sound good.' 

Cs That doesn't sound good, no. He dies of 
anaphylactic shock. 

A. Yes. 


oe Now, part of the reason that he died of 


anaphylactic shock was due to a sensitivity of the biological 


agent that was in that bee that into his body, correct? 
A. This is an allergy that he has to bees, yes. 


Q. He has sensitivity? 
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Correct. 


MR, DUFFY: Thank you, Deetor. 


I believe that's all of my questions, Judge, of 


MR. LeBAS: We're finished. 
MR. STEIN: No more, Your Henor. 


THE COURT: Dr. Gots, thank you. At this time, 


you may step down. 


MR. LeBAS: We have got another witness, Your 


Honor. I don't know if you want to start now or. . 


take a break. 


continue. 


THE COURT: Yes, sir, unless anybody needs to 


(Agreed recess.) 


THE COURT: Counael, at thie timé, we will 


(Duly sworn by the Court.) 

THE COURT: State your name for the record. 
THE WITNESS; Paul Lees-Haley. 

THE COURT: Mr. LeBas? 


PAUL R. LEES-HALEY, Fh.D., ABPF, 


was called as a witnegs by the Defendants. and after having 


been duly swom by the Court, testified on hié oath as 


follows: 





DIRECT EXAMINATION 
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Yes. Dr. Haley, what is your occupation? 

I'ma psychologist. 

Briefly describe your academic career. 

I have a bachelor's and a Ph.D. both in psychology, 
both from the University of Tennessee and internship work in 
California, Indiana and Tennessee. 

Q. What is a -- and where was your Ph.D, from? 

University of Tennessee. 

What -- are you board certified in psychology? 

Yes. 

Briefly describe your work history in addition to 
the academic history you've just given us. 

A. I began in 1978 with a very general practice seeing 
adults and children, many different types of patients for 
many different reasons. And over the years, evolved into 
doing more work with a focus on trauma victims of various 
kinds doing a lot of forensic psychology; a lot of forensic 
neuropsychology, a lot of research, mainly interest in 
various kinds of trauma victims. 

i Are you licensed to practice psychology? 


Yes. 


A. 
Je By any states? 
A. 


Both California and Alabama. I was previously 





certified in Texas but I wasn't using it so I dropped it. 


Q. What is your current residence? 
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A. I'min -- I reside with some friends on Panorama 


Drive in Huntsville, Alabama. I just moved from California a 





couple of days ago. 





Q. All right. Did that also -- has that also entailed 
moving your practice? 
A. Yes, myself and my practice, my amily and my wife. 


Q. You heard some -- or you were present in the 





courtroom when Dr. Gots testified? 








A. YCSis 

Oy Did you hear him describe peer review -- 

A. Yes. 

Q. -- use the term peer review? 

A. Yes. 

Os What does that mean to you? 

A. That other scientists and researchers examine 


articles that you submit to journals, they do a critical 
review, they make a recommendation to the editor for ways to 


improve the manuscript and make recommendation for either 





publication or revision or rejection. I both am a peer 


reviewer and a victim of peer review. 


Q. What you do you mean a victim of peer review? 
Ps I'm just -- sorry, it'sbeen a long week. That 
just means that I -- we are supposed to do vigorous critical 





analyses that help make the papers better quality science and 


also protect the journal from silly papers or incompetent 
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papers. And what I mean is that you expect and usually get a 
real strong criticism of your paper with varying degrees of 
reasonableness and even if they like your gaper, often, 


typically they make suggestions for improvement. 


Q Are peer reviews typically done by ~~ or done 
anonymouely? 

A. More often than not, yes, not 100 percent of the 
time. 

Q- All right. Why is that? 

A. Well, exeuse me. Normally they don't know who we 


are when we are reviewing their manuscripts. But some, for 


example, if you summit an article to the Journal of American 


Medical Association, and I review it for them, you won't know 


who I am, I'm anonymous, but some journals tell you who the 
author i8, and often you can figure it out even if they don't 
tell you, ao it's not anonymous in the sense of knowing who 
«- it's not always anonymous in the sense of knowing who 
wrote it. But virtually always who is reviewing it is 
anonymous . 

Q. What journals do you currently peer review articles 
for? 


A. Archives of Clinical Neyrorpsycholoay, 


Neuropsychology, I did one not long ago for the Journal of 


LAiterican Medical Association. I have done reviews for 


Yeuretoxicolegy. There are a whole list of them that are in 
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that CV, a couple of dozen of them, medical and those are 
psychological, like Journa} of Clinical Psychology, Journal 
of Consulting & Clinical a lot of others. 
Q. Have you written articles that have been rhe 
subject of per review? 
A. Yes, many timea. 
MR. LeBAS: May I approach, Your Honor? 
THE COURT: Yes, you may. 
(Defendants' Exhibit No. 2 
marked fox identification.) 
©; (BY MR. LeBAS) Dr. Lees-Haley, J have handed you 


an exhibit called Pre-Trial Exhibit 2. 


A. Yes. 

R What iS Pre-Trial Exhibit 2? 

A. It’s a copy of my Cv. 

Q Ia that a reasonably up-to-date copy of your CV? 
A Yes. 


MR. LeEBAS: we would offer Exhibit 2. 
MR. TBMPLETON: No objection. 
THE COURT: Exhibit 2 will be received. 
Q. (BY MR. L@BAS) What did you do to prepare for your 
testimony in this case? 
A. I reviewed voluminous records, including numerous 
mdical records and depositions and that included Dr. 


sordon's xeporte and deposition, among ocher things. I wrote 
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66 
records review reports. Later, I saw the patients or 
Plaintiffs in person and administered tests as well as 
detailed interview and then wrote additional reports 
following those examinations in person. 

4 Dr. Gordon's study, is that the one that's titled 


Cognitive Impairment Associated with Exposure to Toxigenic 








Fungi? 
A. Yes, I analyzed that, too. 
Os Did you receive fairly recently some raw data from 


Dr. Gordon -- 


A. Yes. 

Oi -- with respect to that? 

A. The underlying raw data from his twenty-person 
study, yes. 

Os Did you review that? 

A. Yes. 

Q. Have you attempted, as part of your preparation for 


your testimony in this case, to locate all published articles 
or studies that relate to cognitive problems allegedly caused 


by mold exposure? 


A. Yes. 
te What have you done to engage in that research? 
A. I repeatedly did literature searches on Medline, 


and on something that psychological and neuropsychological 


communities use called Sygento that's very similar that has 
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additional research articles. [ff also looked and made general 
searches on the Internet, hunting for government and other 
kinds of publications. I also asked toxicologists for any 
information they might have, and I repeated those searches on 
computer databases and also looked in toxicology and 
neuropsychology reference books in my office. 

On, How many articles or publication did you find? 

A. Well, related to cognitive issues, I found one. 
Related to other things, hundreds if you include animal 
studies and things like that. But human cognitive, I only 
found one and even it only tangentially mentioning in that 
because the main focus was interstitial lung disease and 
asthma. 


oe Now, you previously provided me with an article 








authored at least in part by I believe it was Dr. Hodgson? 





A. Dr. Hodgson, yes. 

is Is that the article you're referring to? 

A. Yes, it is. 

Q. Do -- other than that article, are you aware of any 
other article or peer review -- peer review article or peer 


review study that relates in any way to the issue of whether 
or not cognitive problems can be caused by mold exposure? 

A. No. And I forgot awhile ago, I also asked other 
neuropsychologists if they have ever heard of any such 


articles, and I received calls from neuropsychologists 
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68 
asking -- 
MR, TEMPLETON: Your Honor, that's hearsay. 
THE COURT: Objection will be overruled. 
O: Okay. 
A. I only found one. 
Q. And what did that article cone ude about the 


effect, if any, of mold exposure on cognitive functions? 

A. They briefly mentioned that they administered 
neuropsychological testing to both cases and controls in 
their study, in other words, people exposed and people not 
exposed to mold, and the conclusion they found was that the 
people who had been exposed did better on cognitive tests 
than the people who had not been exposed and they went on to 
discuss other findings. 

er So you're saying that this one published study that 
Was a peer review study showed that persons exposed to mold 
scored better on the cognitive impairment test than those who 
were not exposed? 


A. That's what they found. They were not implying 





that it causes it. You expect some variation. It could have 
sone either way with this one test, but; yeah, they found 


they did better. 





O. You said that you had reviewed Dr. Gordon's article 
titled Cognitive Impairment Associated with Exposure to 


Toxigenic Funqi? 
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69 
A. Yes, sir. 
Q. Generally, what is this study? 
A. Well, it's not really a study, if you mean a 


scientific research article. He administered various tests, 
not in really a standardized way, but in a somewhat haphazard 
partially standardized way with twenty people and didn't 
really do any sort of normal statistical analysis. He just 
counted some percentages and then reported it and seemed to 
be suggesting that -- well, he actually compared it to some 
traumatic brain injury literature, although he mentioned that 
it was some literature that found temporary effects rather 
than permanent. 

Q. All right. Was -- did &nis twenty-person study 
describe a specific type of mold or was it mold in general? 

A. Well, he was focused on stachybotrys atra or 


stachybotrys chartarum, same thing. 


Os And we're there -- did he study any other mold? 
A. No. He specifically admitted that he did not know 
what other neurotoxic history the patients -- I mean, the 


examinees in his study had. 

O What would you conclude from that? 

A. You can't conclude anything from his study. It 
doesn't demonstrate anything. 

OC. What -- there is a reference in his study to a -- 


to some criteria that he used with respect to the 
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impairment. 
A. He manufactured -- 
Q. Is that correct? 
A. There is a reference to criteria, yes. He 


manufactured those. 
ee Now, the -- there's a reference in his study to a 


10 point split between verbal IQ and performance IQ? 


A. Yes. 

Oe With verbal IQ being higher? 

A. Yes. 

Q. And what is ~- what is that all about? 
A. 


In the past, it's been noticed that certain people 
with, for example, traumatic brain injuries sometimes develop 
discrepancies in different types of intelligence like verbal 
and non-verbal aspects of intelligence. 

Now, the -- it'snot always true, and you find 
that it's not always due to brain damage. There are a lot of 
reasons it can happen, including natural differences in your 
ability, but his criteria of a 10 point split, however, is 
unreasonably sensitive. For example, if you were to apply 
that to people of a similar level of intelligence in the 
normal population of the United States, you would be claiming 
that about one in four had brain damage by his logic, so that 
would be essentially 25 or 24 percent of the United States. 


Oy Now, I believe the terms verbal I®2 and performance 
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ji 
1} IQ are mentioned? 
2 A. Yes. 
3 O-. What is the difference between verbal IQ and 
4 | performance IQ? 
5 A. Psychologists think of intelligence as composed of 


6] many different types of abilities, and on the most well 

7 | developed intelligence tests currently available, the types 

8 | of intelligence on the test are broadly categorized into two 
9} groups, verbal and performance. The verbal is what it sounds 
10 | like, it's things like your understanding of words and verbal 
11] reasoning. 

12 Performance tends to be other things like 

13 | sostract skills or even it's affected by motor or, that is, 
14 | ohysical ability and speed. 

15 Os All right. Is it normal or abnormal for a person 
16 | 9£f otherwise normal intelligence to have a difference in 

17 | their verbal performance IQ -- or in their verbal IQ and 

18 | their performance IQ? 

19 A. The big majority, the vast majority of people have 
20 | a difference in their verbal and performance IQ. We aren't 
21} 3211 the same in every area. It's kind of like you might be 
22 | setter at golf than you are at playing some other game, but 
23 |} in terms of that particular difference, the 10 point spread, 
24 | approximately one in four people have similar levels of 


25 | intelligence to those he studied have those spreads, that 
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large or greater. 

Q. Well, is he -- by using this criteria in his study 
suggesting that this 10 point spread suggests some kind of 
cognitive impairment? 

A. Yes, he's suggesting that as a result of exposure 
to stachybotrys, these people have brain damage, to put it in 
plain, short language. 

QO. Is there any scientific evidence to suggest that a 
10 point plus split between verbal IQ and performance IQ, 
with verbal being higher, indicates cognitive impairment? 

A. No. You can have that in people who have 
impairments and people who don't. “You would want to look at 
it to -- you know,,to understand what was going on ina 
particular case, but, no, just finding a 1¢ point difference, 
you would not then conclude that the patient had cognitive 
impairment. 

O There is also criteria mentioned of WMSR visual 
nemory index. What is that? 

A. Just like where you divide intelligence up into 
different types of intelligence, we divide memory up into 
Aifferent broad categories as well as small categories. Two 
of the commonly used broad categories are verbal memory and 
visual memory. For example, do you remember things like 
words or stories, that would be in the verbal side; or do you 


remember things like faces or drawings, that would be in the 
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3 
1| visual memory side. 


2 Q. Did he draw any conclusions from the fact that some 





3) of the parties in his study had a 10 point higher visual 

4 | memory score than a verbal memory? 

5 A, Yes, he did the same thing he did with the WAIS, 

6| the intelligence test. He just arbitrarily drew a line and 
7 | once again, he used ten points the same way he did with the 
B | intelligence test and said that that was one of his criteria 
9 | for finding encephalopathy or brain damage or cognitive 

10 | impairment. 

11 Us Now, are you aware of any scientific basis to 
12 | suggest that if one scores 10 or more points higher on the 
13 | WMSR visual memory index than the verbal memory index, that 
14 | that person has cognitive impairment? 

15 A. No, that level of impairment, that I looked at a 
16 |} nanual to determine what sort of spread you would need for 
17 | various levels of competence, and he -- his test basically is 
18 | so sensitive that he would sweep large numbers of normal 

19 | people into it. It'snot really a valid or reasonable test. 
20 } It's the same thing he did with the intelligence test. You 
21] would capture huge numbers of normal people and claim they 
22 | were brain damaged, if you took that seriously. 
23 Q. Another criteria is the WMSR general memory index. 
24 | And compared to the attention concentration index, what do 


25 | those indexes mean to you? 
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1 A. Well, one is just what it sounds like, general 


— 


2]; memory is an amalgamation of various kinds of memory. The 





3 | attention concentration index is a measure of your ability to 
4 | pay attention. If you can think of memory as broken up in 

5 | stages, one iS paying attention in the first place, kind of 

6 | like taking notes and reading them later. You encode them or 


— 


7 | like you make notes, and then if you try to remember it 





— 


8 | later, thinking back, to bring forward a memory, it's kind of 
9} like looking up in your notes and reading it. 

10 The reason attention is so important and 

11]/ concentration is if you never paid any attention in the first 


12 | place, it's like never taking notes, so you don't have 


13 | anywhere to look to retrieve the memory. It isn't there. 
14 The reason that particular criteria makes no 
15 | sense is he's basically saying that you can -- if you can 


16 | read nodes that aren't there, you're brain damaged, better 

17 | than the rest of us can do. 

18 What he actually did -- apparently he doesn't 
19 | realize that what he did was he chose a procedure that's used 
20 | to detect malingering. And the wide -- the widely used and 
21 | generally accepted use of that procedure, which he apparently 
22 | didn't know about it based on what he said and testified, but 
23 | he's using this procedure that's used to detect malingering 
24 |as if it detected brain damage. 


20 Q. Is there any scientific basis to suggest that one 
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who scores 10 points higher on the WMSR general memory index 
in the attention concentration index is cognitively impaired? 

Des No, on the contrary, no offense, but it's 
ridiculous. It's like saying you can read notes you never 
took, and if you can read notes that aren't there, you're 
brain damaged. It just doesn't make any sense. If you can 
remember things that you never paid any attention to in the 
first place, he's saying you're brain damaged. It makes no 
sense. 

Q. The next criteria is the CVLT total, one through 


five, which he says contained at least one standard deviation 





hes 


for her age gender norms? 


A. Tf I could group the fourth and fifth together, the 





same answers for both. What he's doing is a test that's 


- 


notorious for giving false positives. In other words, it's 





notorious for making people look like they have cognitive 
impairment or memory impairment when really, they don't. 

This is well known, everybody Knows it these days in the 
neuropsychology community. The author of the test has gone 
back working on correcting these problems and has just come 
out with a new version of the test to try to deal with these 
problems, because it was resoundingly criticized, and so the 
test is known to have -- on its data. It'swell known to 
arrest that memory impairment. And his criteria was criteria 


he made up. I wouldn't use the test, anyway, but his 
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criteria was just made up and has no validity in the 
literature. 

Cs What does this CVLT stand for? 
A. California Verbal Learning Test. 
Oy Okay. Are you aware of any scientific basis to 


suggest that if one meets the criteria that he stated in his 
report with respect to that test that that person is 
cognitively impaired? 

A. No, if you assume -- the closest you can come is if 
you assume that someone performs really poorly on a memory 
test, then one of the things you want to look at is if they 
have, in fact, cognitive impairment.. There are a lot of 
things you need to rule out before you get there, but you do 
want to consider that if someone scores poorly. The problem 
with that test is you don't really know they really scored 
poorly because you get all sorts of normals appearing to 
score poorly. 

Cs The final category or criteria is booklet category 
score. What is that? 

A. There's a test called the category test developed 
by a fellow named Halstead years ago. This is a sort of a 


portable convenient version of that test. It's here ina 





booklet. The point of it is to measure your ability to 
perform abstract concepts or catch on or learn to solve 


problems. It's a neuropsychological test. 
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I OO Is it a valid test? 

2 A. Well, validity depends on how you're using it, but 
3] it is a widely used test. He didn't actually do in his -- 

4! based on his raw data, he didn't actually use it the way it's 
5 | reported in his article, but on the face, if you forgot about 
6 | what he did and looked at what he said he did, at least that 
7) would have the merit that having a very low score on that 

8 | test would lead you to be concerned about the patient and you 


an 


9 | would want to investigate further to see if they had-a 





10 | cognitive impairment. In fact, none of his subjects met that 


11] criteria anyway, so it becomes irrelevant. 





12 O. Is it the perspective of these kinds of tests that 
13 | have just been described here, are there many other tests 

14] that are available for a person, a doctor such as you trying 
15 | to evaluate cognitive impairment? 

16 A. There are many thousands. The American 

17 | Psychological Association say tens of thousand of 

18 | psychological tests are out there. There are a few dozen, a 
19 | souple of hundred that tend to be used more frequently by 

20 | reuropsychelogists. 

21 Ce Is there any scientifically valid reason to select 
22 | these six tests only, and exclude all others? 

23 A. Well, really his tests are not actually tests in 
24 | -he sense that they're generally accepted. He used some 


25 | vests that tend to be widely used, but he made up a way of 
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1] applying them. He made up a criteria for himself that aren't 
2] out there in the literature and have not been studied in 

3} connection with mold or this little group of criteria he put 
4] together. That's just something he made up. That's not 


5 | something standard in the literature. 





6 Ov. Are there any other problems with Dr. Gordon's 

7) study in addition to the selection and application of those 

8 | criteria? 

9 A. Too many to catch a flight within the next-24 
10 | hours, but to give you a few examples that are available. 
11] One is he -- he had a fatal selection problem that he really 
12] just studied people complaining of symptoms. He really 
13 | didn't compare exposed to mold and non-exposed. He just took 
14 | symptomatic people and basically went in a circle and came 

15 | back and said they're symptomatic. Well, you know that 

16 | without doing the study, so why bother. 

17 He didn't use a control group and given that he 
18 | took a group of bright people, there's no conceivable way to 
19 | just look at bright people who do essentially well on your 
20 | test and then claim that they are brain damaged without some 
21 | kind of comparison. 

22 The notable thing about this group is that they 
23 | did well, not poorly on his cognitive tests. Granted he 

24 | picked out only four of the tests, or he said he did, anyway, 


25 | and looked at those trying to emphasize some that would find 
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what he was looking for based on his testimony, but just a 
lot of problems. He mentioned, for example, he admitted that 
the WMSR or the memory test or the WAISR cognitive test were 
in the expected range considering the age and education 
levels of the sample, but then he, in so many words, 
insinuated or said that he could look more closely and see 
cognitive impairment even though they were in the normal 


range. 





Q. Did Dr. Gordon look at other factors that might 








have caused some of the symptoms that were complained about 
in this control group? 

A. Well, he really didn't use a control group at all. 
He did compare one symptom checklist with some other symptom 
complaints in another source, but he didn't use a control 
group on his neuropsychological measures, that is, his brain 
damage test, at all. 

Q. What does that mean -- 


well -- 


A 
Os == Control group? 
A 


-- it means he can't even tell you whether there's 
an association much less a causation. If he had at least you 
would have one preliminarily study that might suggest an 
association. You need a control group to know there's a 
difference, It's kind of like this. If I wanted to tell you 


that men and woman scored differently on cognitive tests, I 
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££ 


1); would have to have a group of men and a group of women, give 





£ 


2| them both tests to see if they did anything different. 

3 That's not what he did. What he did was about 
4 | like picking out only women or only men and not testing any 
5 | oF the other gender and looking at the data and concluding 

6| that they do something different. There's no possible basis 
7 | for knowing that. It's a totally speculative set of 

8 | conclusions. 


9 Q. Does a valid scientific test of -- that attempts to 








10 | neasure the type of criteria that Dr. Gordon was trying to 
11 | neasure require the use of a control group? 

12 A. Well, depending on what kind of studies you're 

13 | ioing, but if you're doing an association study that he 

14 | surported this to be or doing a study that would help you 

15 | identify causation, as he seems to be really saying he was 
16 | ilso doing because he actually testified there's no 

17 | 1ifference between association and causation, but either one 
18 | if you were doing those, you would need a control group 

19 | secause you just can't reach any conclusion. Once again, it 
20 | would be like studying men and reaching conclusions about 


21 | yvomen without ever looking at women. 





22 OQ. Are you aware of Dr. Gordon's testimony that he 
23 foes not consider this study to be evidence of causation? 
24 A. I'm aware that he said that, but if you look at his 


25 rlaim that it'sa test of association and look at his claim 
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that association and causation are together, he goes full 


circle. I realize it's contradictory, but it's in his 
testimony. 
0. Dr. Gordon rule out other factors in this 





twenty-person study -- 


A. No. 
Q. -- that might have caused cognitive impairment? 
A. No, sir, there's no evidence whatsoever that he did 


that as is evidenced. He indicated that he did not.. For 
example, he indicated that he didn't know about even the most 
relevant alternative explanation, which is a history of 
exposure to other neurotoxins, but he clearly didn't takea 
detailed history to consider a variety of other alternatives 
and given that some of his tests signal the need for ruling 


out other explanations. 





Also if you look at his other data, I mean, the 
whole package, not just what he reported, if you look at the 
other data that I got, that you folks have got in front of 
you, Clearly there was a need to be ruling out other 
explanations. 

Os What other kinds of explanations would exist for 
che type of impairment that's being complained of here? 

A. Well, I don't agree that the patients he studied 
actually exhibit the impairment that he claims they did, but 


she answer in general is there is a host of things you want 
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1} to consider, but broadly you want to know about if they have 
2| any relevant diseases or if they have anything like are they 
3 | using substances, alcohol, drugs. You want to know if they 

4 | had preexisting conditions. You want to know if they've been 
5 | exposed to other things similar that might have caused an 

6 | increased level of neurotoxins, or you want to know if they 

7 | have special stresses going on in their lives or anything 

8 | that might interfere with their ability to take tests, to 

9 | function normally, congnitively. There's just a lot-of 
10 | things. 
11 And he did some testing and found some of them 
12 | appeared potentially to be really depressed and didn't take 
13 | that into account. Three of them appeared to be malingering 
14 | based on some of his data, but he didn't appear to deal with 
15 | that. So there's just a lot of possible explanations for 

16 | scores being lower than you might want them to be. 
17 0. Is it recognized in the scientific community that a 
18 | person who has a lawsuit pending may -- that may affect their 
19 | scores on cognitive tests? 
20 A. That's another pretty good one, because he had 

21 | reason to suspect that at least some, if not all of them, in 
22 | fact, were involved in litigation or claims. So -- and yes, 
23 | it's well recognized. In fact, there's been a plethora of 
24 | research in this last twelve or thirteen years indicating 


25 | that people in lawsuits report their symptoms differently, 
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they take tests differently, they recall their history 
differently, they show a lot of differences. They complain 
of even mild injuries in lawsuits. They complain -- have 
more complaints than severe injured -- severely injured 
patients. 


Q. Were you in the courtroom when Dr. Gots testified 





that he understood that many of the Dudding symptoms first 


were made after the lawsuit -- 


A Yes. 

Q. -- or expressed after the lawsuit was filed? 

A. Yes. 

Q. Is that consistent or inconsistent with those 
studies? 

A. Partly consistent and partly irrelevant, because 


they didn't look at that question. He got that from the 


records, I would surmise, based on what I saw in the records. 











QO. Does Dr. Gordon's report show the rate of error for 


14is studies? 


A. No, he said he didn't know. 

oe Is that a problem for determining scientific 
validity? 

A. Yes, you need to look at issues we call 


sensitivities and specificity or overall predictive power. 


in other words, you need to have some sense of how accurate 





jour Measures are. It-deesn’t have ta be perfect, bub you 
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need some reasonable sense of how accurate or inaccurate they 





— 


are so you know how much confidence to place in them. 





Q. Based on your review of Dr. Gordon's articles and 
the underlying test data in the twenty-person study, do you 
believe that his article scientifically proves that exposure 
to stachybotrys causes cognitive impairment? 


A. It does not do that at all. 





Q. In your opinion, does Dr. Gordon's study have any 


scientific reliability at all? 


A. You used the word reliability the way lawyers do 
and so -- 

Q. Validity, I meant to say validity. 

A. No, there'sno basis whatever for the conclusions 


he offers. 

Cg Based on your research and experience, do you have 
an opinion as whether or not it is generally accepted in the 
neuropsychological community that mold exposure causes 
cognitive problems? 

A. It is not generally accepted. We do not know the 
answer to the question of describing the neuropsychological 
effects of mold inhalation. It's not studied. 

Oe I'm going to read you an excerpt from Dr. Gordon's 


testimony and ask if you agree or disagree with his answers 





to these guestions, if you know. One question, and I'll show 


Counsel. 
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1 The guestion is: Are you aware of any 

2 | subjective testing regarding the effects of mold on the 

3 | brain? 

4 And his answer was: No. 

5 And my question to you is: Are you aware of 
6 | any subjective testing regarding the effects of mold on the 


7 | brain? 


8 A. You mean objective? That thing seems to be full of 
9 | typos. 

10 Os Might be a typo. The way it reads is subjective. 
11 Biss Okay. Well, I'mnot -- 

12 Q. And I was reading it to say objective. I'll 

13 | withdraw the question, Your Honor. It doesn't even make any 


14 | sense based on the transcript. 

15 MR. TEMPLETON: I thought it was very valid. 
16 | No, I'mjust kidding. 

17 MR. LeBAS: I'msure there's plenty of 

18 | subjective tests. Your Honor we'll pass the witness, Your 


19 | Honor. 





20 MR. TEMPLETON: Okay. Your Honor, I don't know 
21 | how late you want to go or what. I will try to be as brief 
22 | as I can. 

23 THE COURT: I'mwilling to proceed in the 

24 | interest of convenience to the witness. 


25 CROSS-EXAMINATION 
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BY MR. TEMPLETON: 
Q. Okay. All right sir. I'mRobert Templeton. 
A. Yes, sir, we met, I guess, in June. 
Q. We met when you were here in town to do testing of 





the Duddings in June, right? 
A. MES. 
MR, TEMPLETON: I want to mark these. 
(Plaintiffs' Exhibits Nos. 2 & 3 


marked for identification.) 





oF Doctor, you said you had searched through and 
Looked all the public articles on toxic injuries and things 


of this nature. And I'mnot about to show you all of them. 


A. Yes, Sir. 
Os There is a whole Army of them, are there not? 
A. Well, I will stand by my earlier answer. If you 


nean in general, because there are numerous articles 


associated with molds with various kinds of complaints. 


O. That's fine. That's well said. Thank you. 
A. Thank you. 
oP Exhibits 2 and 3 I'mgoing to submit to you are 


some of those kinds of articles, dating from 1993 forward. 





If you just want to kind of peruse through, I guess all I'm 
ssking you is this some of the kind of articles that you have 
reviewed in your search for public articles? 


A. Yes, sir, if you mean published, yes, sir. 
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Q. Sure. 

A. Just based on these titles. 

MR, TEMPLETON: Your Honor, for the purpose of 
this hearing, we'll offer Exhibits 2 and 3 and to save time 
without going through each one of them and identifying them. 

MR. LeBAS: He hasn't recognized them 
specifically as authoritative, and I think they would be 
hearsay anyway. 

THE COURT: For purposes of preliminary 
hearing, Plaintiffs' 2 and 3 will be received. 

Q. (BY MR, TEMPLETON) A lot of those articles talked 
about what toxic mold -- what symptoms people can get from 
toxic mold, right? 

A. A lot of the articles that I went through, just 
based on a ten second glance at titles there, appear to be 
Similar to yours, do talk about toxic complaints. 

Ol. While you're not a medical doctor, you've heard -- 


you've been a witness on this a number of times? 


A. A couple of times; and, yes, I'ma Ph.D., not an 
M.D. and -- 

Q. Are you an M.D., also? 

A. Excuse me, I said a Ph.D., not anM.D. 

Q. Thank you. I don't mean to overrun you. I'm just 


trying to get through. 


A. Thank you. 
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Q. And please stop me if you don't understand my 
guestion. 
A. Thank you, sir. 
QO. So when Dr. Gots said that we recognize that you 


can have symptomatology from exposure to mold and described 
Various allergic: reactions and things like that, and you use 
the term you can have temporary effects from mold, you 
believe that, don't you? 

A. Well, based on common knowledge, I think we all 
know you can get sick from mold of that variety, but I'mnot 
testifying as an expert on that. 

OQ. We don't need an epidemiological study to study 
hundreds and thousands of people to know something that's 
just common knowledge in the medical field and even known by 
good neuropsychologists who study the subject, do we? 

A. I was answering to give you a lay answer, because 
I'mnot qualified to tell you what the medical literature 
says about that, although I've seen those articles and I 
agree that the symptoms are associated with molds. 

Q. As a layman, you have looked at these articles, 
lave you not? 

A. I look at them as an expert, too. I'm just trying 
za make it clear that I'm not qualified to give opinions 
sbout asthma or interstitial lung disease or allergies. 


That's all I'm really saying. 
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1 Os Well, I'm not trying to argue about your 

2 | qualifications. You agree that that's common knowledge, that 
3 | you can have temporary symptoms that really just bother you 

4 |} from allergies, from sneezing, from colds or from flu-like 

5 | symptoms and even asthmatic reactions from exposure to toxic 
6 | mold; do you agree? 

7 A. I think you can die from excessive -- excessive 

8 | amounts of mold. That would be permanent, so I would agree. 


9 O. Well, I'm not == we don't have anybody dead here. 





10 | Do you agree with what I asked or not? 


li A. That you can get sick from -- 

12 Q. Yes. 

13 A. -- excessive ingestion of molds? Yes. 

14 Os And the history you got of the Duddings here is 





15 |} that they got sick in their house from exposure, sick in 

16 | their house, while they were in their house and had 

17 | symptomatology that we're talking about, flu-like symptoms, 
18 | colds, allergies and things like this, and even allergic 


19 | reactions in the form of skin rashes? 





20 A. Both -- 
Zi (os Do you know that? 
22 A. Both of the patients told me that they got sick 


23 | while they were in the house and that they attribute it, in 
24 | their opinion, to molds. 


25 Os Yes, sir. Now, after they left the house, do you 
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have any information from Dr. Gots or anybody else as to what 
happened to the symptoms, those what you call temporary 
effects, what they call symptomatology or what some people 
call transient effects, what happened to them after they got 


out of the house? Did they get better on a lot of that or 





not? 





A. Mrs. Dudding told me that her headaches got better 
and that the impression the two of them grossly between them 
was, they were reporting a lot of continued effects such as 
memory problems and such. 


Os Thank you, sir. Now, you spent almost all of your 





direct examination critical of Dr. Gordon and the studies 


that he made. And you criticized and disagreed with 





basically every conclusion Dr. Gordon comes to? 


A. No, sir, I wouldn't say that -- 
op Name any one you agree with. 
A. Well, the time he that said it didn't demon ‘ct 2 


causation, I agree with that. And when he said there'snot 
enough literature out there to be controversial, he said 
there's not enough out there to controvert, yeah, I agree 
with that. 

Q. I see. 

A. He acknowledges that there is virtually nothing out 
there. He didn't even know about these other articles -- 


Oy So if he agrees -- I'm sorry. 
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MR. LeBAS: Your Honor, we might let the 
witness finish the answer before the next question. 

A. Those are just examples of things I agree with and 
there are others. 

Je Okay. So if he agrees with you on the negative of 
this of whether or not these people were injured and had 
permanent cognitive defects or have some kind of injury -- 
have some kind of problem out of this, and as to causation, 
if he agrees with you on that, then you agree. 

But as far -- but as far as his study that you 
have read and that you have criticized, you disagree with his 
discussion and conclusion on pages 96 and 97 of exhibit -- 


trial Exhibit 1, don't you? 





A. I don't know what the first part -- half of that 
question means. The second half, I'mgoing to have to glance 
to see -- 

Ce Sure. 





MR. TEMPLETON: May I approach -- 





A. Those pages, I disagree with his study on those 
pages. 
THE COURT: Yes, Sir. 
MR. TEMPLETON: May I approach, and I'1il just 
show him this discussion -- 
A. I've got it here. 


oe Okay. 








CHERYL HOLLAN, CSR 


Aug O05 02 02:01p 


10 


Li 


12 


3 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


08-27-01 HEARING ON MOTIONS 





A. Sorry. 


0. You know, a fellow like me, I don't get so close as 
to inhibit a fellowmy size -- 
A. Come on up here and sit inmy lap. 
O. I just don't want to have a problem. 
You're a psychologist, right? 
A. I'mvery happy for you to approach me if it's okay 


with the Judge. 


Q That space factor's not going to bother you? 

A. No. 

QO It might bother me, so I'd better stand back. 

A T'll be nice to you. 

Q. He says the data presented indicates that the 
individuals -- and this is his study -- with exposure to 


stachybotrys atra have difficulty integrating spatial 


information? 
A. If that's a question, yes, he does say that. 
oF That's what he said. 
A. He does say that. 
Oe Now, part of your testing tested the ability to 





integrate spatial information on the part of Lynette Dudding, 


eid 2 167 

A. I thought we were here to talk about general 
methodology. 

Q. Please answer my question. 
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MR, LeBAS: Your Honor, I must object to that 
because that goes outside the scope of today's hearing. 
Ne're here today to talk about scientific reliability of 
tests, not the specific cognitive impairment. 

THE COURT: To the extent that it aids the 
Court in understanding the test, Mr. Templeton, you may go 
ahead and proceed. 

A. If that's a reasonable -- if I interpret that ina 
reasonable way, yes, I did give some tests that can be 


tonstrued that way reasonably. 


Q. Thank you, sir. 
A. You're welcome. 
Q. And the name of one of those tests, the name of 


several of those tests? 

A. Well, the first one -- 

Oy Excuse me, the name of any test that dealt with 
Lntegrating visual spatial information would be? 

A. When you phrase it that broadly, I would have to 


say that more than one test can overlap with that content. 


There's one called -- I'mgoing to use abbreviations so it 
won't be impossible to spell -- RCFT is -- is one. 

or Sure. Well, one -- 

A. Arguably several of them require integrating visual 
spatial -- 

Q. Well, that's fine. One of them, you've got a crazy 
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looking set of diagrams of this and some squares and 
triangles and stuff like that -- 

A. That's the one. 

Or -- you have the testee looking at it and then you 


have them try to recreate it on the next page, right? 





A. That is the one I was referring to as RCFT. 

Q. That's a pretty classic way to determine the 
ability to integrate spatial information, isn't it? 

A. Well, it's fairly widely used. 

Q. And she failed that miserably, didn't she? 


A. Mrs. Dudding did not do well on the RCFT. She had 





a score of down in the borderline retarded range, if I could 
translate it into that level of language. 
Q. I appreciate that. I'll just try to keep it short 
and simple. 
(PlaintiffS' Exhibit No. 4 


marked for identification.) 





Q. And I believe what we have here, Doctor, in Exhibit 


4, are the actual tests that you administered? 
And also in the retarded the range, I should add. 
Also in the retarded range? 
Yes. 


Now, this lady's got a college education, doesn't 


Yes, sir, 16 years of education, yes. 
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Q. Yes. I'mgoing to represent to you, and if I'm 
wrong I'll stand corrected, that Exhibit 4, I believe, isa 


true copy of your testing that you brought with you here 


today? 
A. It's my understanding is we did that a few minutes 
ago. 
Q. Yes, sir. 
MR, TEMPLETON: We offer Exhibit 4. 
MR, LeBAS: We object to 4 being admitted for 
the purpose -- for the limited purpose at this hearing. It 


Joesn't have anything to do with the validity of the tests 


which was performed -- or the test performed or the study 





serformed by Dr. Gordon. This witness has not been 


challenged. They are not asking this witness to testify 








about impairment with respect to Mrs. Dudding or Mr. Dudding 
or any of their children, and so the evidence does not go to 
a relevant issue here. 

MR, TEMPLETON: Your Honor, they put him on the 
atand, This man's going to support our case before I get 
shrough with him, and this supports our case right here. 

THE COURT: Objection overruled. Plaintiffs' 4 
Nill been received. 

Os (BYMR, TEMPLETON) Would you mind turning to that 
Particular one, the spatial one which I have reference to, 


shat'e the one I -- Exhibit 4 -- 
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A For Mrs. Dudding? 
Q. Yes, sir. 
A All 21ght, I have 12° here. 
a Thank you. And do you mind holding up one of the 
graphs to the Court? 
A. Yes, sir. I don't mean to grab it away from you, 





was just going to hold it up and then just give it back to 
voi 
0. Oh, please do. 
A. Let me get a big one. Here's one you may want to 
show it to -- 
THE COURT: I've seen it. 
A. Oh, he's seen it before. 
Ox Oh. 
THE COURT: Go ahead. 
Q. I'm sorry. Okay. Well, this is the one I was 
ta ‘ing a out. It's on a scoring sheet on page 3 and it's 
got the craziest looking diagram in the world, and you asked 


her to look at it and then you asked her to try to draw it on 


the next page, right? 


A. Yes. 
QO. Okay. 
A. I think I still have part of your exhibit, sir, 





excuse me. 


Q. Well, I'm not through with it. 
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1 A. Oh, okay. 





2 Os Okay. Now, Doctor, I'mnot going to go through all 
3 | of the rest of this, but I sure want to let you go back to 


4 | California on schedule. She did miserably on a lot of these 


5 | tests? 
6 A. Yes. Using lay language. 
7 a I mean, it wasn't just like she showed she was 


B | upset with the divorce or she was upset with the lawsuit, 

9] terribly, just couldn't think because there was a lawsuit 

10] going on. She had test results in there that showed somebody 
11 | who was impaired in a number of ways from your testing that 
12} you did in June; is that true? 

13 A. I don't agree with your conclusion. Some of them 
14 }were so low that they're really implausible, impossible to 


15 | believe -- 





16 . I'mnot asking you -- 
17 A. -- if you Look at this -- 
18 Q. Please, sir, would you answer my question. The 


19 | test results show someone who is severely and substantially 
20 | impaired in a number of ways, do they not? 

21 A. When you say show, if you mean point to a 

22 | reasonable conclusion, no. They show lack of effort. If you 
23 |mean ignore everything around it and pick just the score, and 
24 | say where is it, it would be in the mentally retarded or 


25 | borderline retarded range a number of different times. 
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i, I don't care how you want to criticize your own 
test. All I'masking is this: Those test results themselves 
show this poor woman terribly, very substantially impaired 
from the test itself, do they not? 

A. No, these tests don't prove something in the 
abstract. If you look only at the numbers, it would be in 
that low range you're referring to without looking at it ina 
reasonable way. 

Oo. Do you have a statistical record of how people do 
on these tests that are administered across the United 
States, and you have percentages for people because of the 
results that have been measured from these -- this type of 
testing that you utilize as a psychologist, as a clinical 
psychologist, right? 

A. Yes, based on people putting forth their best 
effort, yes. 

(Ny And you're basically a clinical psychologist, are 
you not? 

A. I do a lot of clinical psychology, but I do more 
forensic neuropsychology than any other similar thing, but a 
lot of clinical and forensic psychology. 


Q. Doctor, while we're on that, you've spent a career 


representing and testifying for defendants in all kinds of 


cases, not just mold cases, but traumatic injury cases, all 


kinds of other cases where people are physically injured and 
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brain impaired, and you'vemade a substantial living doing 


that over these years? 


A. 


QO. 


A. 


Started out -- 
Is that true or not? 


Partly yes and partly not. I started out doing 


mostly plaintiff work -- 


Q. 


I know you started out, but the last ten years in 





your articles and I go through them and look at them, it's 


pretty well evident to me that you are working almost 


exclusively for defendants in testimony that has been 


utilized by defendants who attempt to minimize or lessen the 


consideration of injuries. 


A. 





I have been retained far more often by defense 


attorneys rather than plaintiffs attorneys in these civil 


cases. 
Oe 


A. 


Q. 


work? 


o> OF OP 


What's your income a year? 
Oh, I don't know, but -- 


What else do you do besides this forensic type 


I do consulting and I do research and -- 
You don't know what your income is? 

No. 

What do you charge an hour? 

$250 an hour. 


I see. All right, sir. Well, I got sidetracked. 
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IT want to go back a little bit to the -- and by the way, this 





article and this one by Dr. Gordon of his test results, it's 


only about three pages, 94 to 97 of the book, isn't it? 





A. It's only a few pages. I think that's exactly 


right, 94 to 97, yes. 


O's Okay. 
A. And plus some references. 
ig All right. And he goes on and he talks about 


category of people having exposure to stachybotrys atra have 
difficulty learning new verbal information, difficulty paying 
attention and difficulty shifting set. Okay. 

I want to go to the example that -- or that you 
were using that, how can you say that somebody doesn't have a 


good brain to work with when they're not paying attention in 





the first place. Doctor, if they are impaired so they don't 
have the ability to pay attention in the first place, how do 
you know that's not the problem? 

A. If I assume they are impaired in their ability to 
pay attention, then it most certainly is a real important 
problem. 

Q. Yes, sir. Well, I don't know what else to ask 
you. Let me just take a second. 

A. Yes, sir. 

oP And you're a very polite man. You're obviously a 


very good witness, and I do appreciate that. I hope I 
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1| haven't been discourteous with you. 
2 A. I don't feel you have, and I suspect you and I try 
3 | to be polite everywhere, not just here. I mean, I do. 
4 Q. Well, did you even -- oh, yes, one last thing. 





5 | Don't you know -- are you saying that Dr. Gordon has not 








6 | worked toward a differential diagnosis for the Dudding 

7 | family? You're not saying that, are you? 

8 A. I'm aware that his opinion is that he did, but if 

9] you look at the data he collected, it was so superficial that 
10} inmy opinion. It's not a meaningful differential diagnostic 
11} procedure, it'snot valid. 

12 O. Everything he did is superficial -- no, I don't 

13 | want to ask that. 

14 He conducted the same kind and category of 


15 | testing that you did, right? 


16 A. Same kind and category? 

17 Q. Yes. 

18 A. Well, he -- 

19 (ds In general. 

20 A. He -- I can break it -- 

21 i You're going to miss the airplane -- 

22 A. -- the airplane if I go into it in great detail. 


23 | fall, I think in general, he did, if you mean did he do a 


24 | 1europsychological evaluation. 


25 Q. Was your testing superficial? 
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A. I would not call it superficial. JI think it was 
reasonably good as in terms of the development in the field. 
Q. Really? You gave a report hers and about all you 


did in your report was try to explain away the terrible low 





results that you got out of Mrs. Dudding, isn't it? 


A. If I had thought she had low results because she 





was brain damaged, I would have told you that. 
. Where is your report? I want to put that in 
evidence. I want the Court to see that. 
(Plaintiffs' Exhibit No. 5 


marked for identification.) 





Q. (BYMR, TEMPLETON) Doctor, is this a copy of your 





report, Plaintiffs' Exhibit 5? 
A. Yes, sir. 
MR. TEMPLETON: We offer Plaintiffs" Exhibit 5. 
MR, LeBAS: Object again, Your Honor, not 
relevant in this proceeding. 
THE COURT: Objection is overruled. Plaintiffs' 


5 will be received. 





MR, TEMPLETON: Doctor, thank you very much. 


No more questions. 





MR, DUFFY: Your Honor, excuse me. 
(PlaintiffS' Exhibit No. 6 
marked for identification.) 


MR. TEMPLETON: One last, I'm sorry. 
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1 Q. (BYMR. TEMPLETON) Doctor, one final matter. You 
2 | made a complete -- is this the initial report, the first 
3} report you gave or the last one? 
4 Doctor, you made a report and diagnosis of 





5 | these people sometime ago without ever having seen or tested 
6 | them, didn't you? 

7 A. No, sir, I didn't. I made a report about the 

8 | records, but I did not render a diagnosis without seeing the 
9 | patients in person. 

10 Q. Well, you had some opinions in there that these 

11] people really didn't get hurt by the mold, didn't you? 

12 A. No, I had the opinion that we in neuropsychology 
13 | don't know the outcome, the effects of inhalation of mold 

14 | spores. 


15 a Is Exhibit 6 the report on Mike? 





16 A. Yes, Sir, but this is the one when I saw him in 


17 | person. There is another -- 


18 O's No, I know that. 

19 A. Okay. 

20 Q. I know that. 

21 A. Okay. 

22 Q. There is an earlier report before that? 
23 A. Exactly. 

24 Q. Do we have it? 

25 A. It's the records review. 
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1 Q. We don't have the earlier one? 
2 A. I don't know. 
3 MR. TEMPLETON: We offer 6, Your Honor, which 


4 ]}is the one after he saw him. 

5 MR. LeBAS: Same objection, Your Honor. 

6 THE COURT: The objection overruled. Six will 
7 | be received. 


8 Q. (BY MR. TEMPLETON) Doctor, from the history of 








9 | Yrs. Dudding that you had of her life before moving to -- 

10 | what is that place -- 7701 Tripp, would YOU have ever 

11] expected the kind of test results, the kind of performance on 
12 | this testing that she gave when you tested her in June? 

1:3 A. That would not have been my prediction for her. 

14 Q. so if this woman was truthful, if she was doing her 
15 | vest, then there is a reason for that impairment, isn't there? 
16 A. If she did the best she could and she was truthful, 
17 | and also if she was accurate, not just sincere in the sense 
18 | sf truthful -- 

19 Q. Sure. 
20 A. -- but accurate in the sense of truthful, then, 


21 | sure, by definition. 


22 QO. There's a reason, isn't there? 
23 A. Sure. 
24 Os Okay. And differential diagnosis, without you 


25 | being a medical doctor, even though is one of the most 
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important methods by which doctors diagnose and treat 
illnesses, right? 

A. We do differential diagnoses in neuropsychology and 
psychology. We just do it within our area. 

0. So you're familiar with it? 

A. Yes, sir. 

: But you know in the medical profession it can be 


pure life and death and not just analysis of personality? 
A. Yes, neuropsychologists sometimes work with 
patients who might have fatal disease processes, too. 
MR. TEMPLETON: All right. I have no more 
questions. Thank you, sir. 
MR. GARNER: One question -- is it my turn? 
THE COURT: Yes, sir, you may proceed. 


DIRECT EXAMINATION 





BY MR. GARNER: 
Q. Are you familiar in your field with a phrase that's 


seen picked up by the media of junk science? 





A. Yes, sir. 
Os What does that mean in your field, Doctor? 
A. Statements, conclusions, articles, public 


announcements that sort of wear the superficial appearance of 
science or scientific clothing and use scientific language, 
out, in fact, they're more like going through the motions. 


[k's more like a masquerade or somebody just doesn't get it, 
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1} and then leading to completely unfounded conclusions. 
Z Q. Is that the conclusion that Dr. Gordon came to, in 
3] your opinion? 
4 A. In my opinion, there's no basis whatsoever in his 
5 | study for his conclusions, either association or causation. 
6 Q. Do you reckon if I took questions -- a test, ten 
7 | questions, true or false, and I didn't have any more idea 
8 | than a goose what the correct answer was, how do you think I 
9 | would come out on that deal generally? 
10 A. Well, if you were trying to pretend on 
11] neuropsychology testing, it's perfectly easy to fake. And 
12} understand I saw his testimony that it's hard and a patient 
13 | wouldn't know how to do it, but with all due respect, it's 
14 | well demonstrated in the literature that not only adults, but 
15 | teenagers and children can fake on neuropsychological test 
16 | batteries readily with no training whatsoever. It'snot 
17 | hard. Your Honor it's like saying children don't know how to 
18 | simulate a tummy ache to get out of washing dishes. People, 
19 | too, I mean, animals know how to fake and they do that and 
20 | it's silly to think you can't pretend on neuropsychological 
21 | testing without training. It's real easy. 
22 Q. So one could intentionally flunk it, couldn't they? 
23 A One could easily -- 
24 0. That's ~- 
25 A -- somebody -- yes, sir, one -- virtually anyone 
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could very easily do it if you wanted to. It's quite obvious 
how to do less well than you're capable of doing on these 
tests. 
Oe Without looking at the test, just your basic 


evaluation of Mrs. Dudding, does she appear to you to be a 





retard? 

A. Absolutely not, she's quite fluent, quite 
perceptive. quite alert, processes information quickly. Very 
nice, interesting lady to interview. I've worked firsthand 
vith mentally retarded people and she'snot even a close, not 
aven a remote similarity between this lady. 

Os So what does that tell you? 

A. That the data are wrong. 

MR. GARNER: Thank you. 
THE WITNESS: You're welcome, sir. 
TRE COURT: Mr. LeBas? 
FURTHER CROSS-EXAMINATION 
3Y MR. TEMPLETON: 

Q. So your explanation for her performance on those 
rests is that she's faking and she's malingering? 

A. I think she's not putting forth her best effort. I 
jon't Know if she's malingering. Malingering implies that 
roufre consciously, intentionally, deliberately deceitful. 
4y impression from the way that she and her husband talk 


sbouk their experiences is rationalization is probably a 
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better idea. I don't know if they're lying. That'sup to 
the Court, not me. 
0; It's up to a court and a jury to determine whether 
people are telling the truth or whether they're not, right? 
A. I agree 100 percent. 
MR. TEMPLETON: Okay. No more questions. 
THE WITNESS: Thank you, sir. 
MR. LeBAS: That'sall for this witness, Your 
Konor . 
MR. GARNER: We're through, Judge. 
THE COURT: May this witness be excused? 


MR. TEMPLETON: He can go. 





(Discussion off the record.) 

MR. LeBAS: Your Honor, there is one thing 
Since we're putting articles in the record, I've got to do 
this to protect the record. 

THE COURT: He needs you to identify it. 

MR, LeBAS: I need you to identify this one 
article that we mentioned. 

THE COURT: Will be admitted as Plaintiff's 
exhibit 3 -- Plaintiff's3 will be received. 

Counsel, given the hour, we'll go ahead and 
recess until tomorrow morning. Let me look at my calendar 
oriefly and tell you if I can save you some time in the 


norning. 
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